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Christina Duffy Burnett and Burke Marshall, eds. 2001. 
Foreign in a Domestic Sense: Puerto Rico, American Expan-
sion and the Constitution. Durham, NC, and London: Duke 
University Press, 422 pp. ISBN: 0822326981.

The United States shamefully maintains a colony in Puerto 
Rico as a result of imperialistic and racist forces that 

subvert the values on which the American Republic was founded. 
The legal doctrine of territorial incorporation, which purported to 
validate the desires of Congress to maintain colonies, was wrong 
from the outset, and is much more so today. The United States 
has a duty to renounce its colonial exercise of sovereignty over 
Puerto Rico and must allow its people to exercise the right to 
self-determination.

That, in a nutshell, is the central thread which runs through 
the seventeen essays and preface collected in Foreign in a Domestic 
Sense, edited by Christina Duffy Burnett and Burke Marshall. The 
book is a major contribution to the solution of a problem that has 
haunted Puerto Rico and demeaned the United States for over 
a century. To someone unfamiliar with the legal intricacies that 
characterize the relation between the two countries, the title of 
the book sounds contradictory. How can something be both for-
eign and domestic? The suggested contradiction is just the tip of 
the iceberg. Only when you delve into the legal literature on the 
subject can you fathom the real scope of the contradiction. 

The United States conquered Puerto Rico, the Philippines, 
Guam and Cuba during the Spanish-American War. By virtue of 
the Treaty of Paris (30 Stat. 1754 [1899]), Spain ceded the sov-
ereignty it claimed to possess over Puerto Rico, Guam and the 
Philippines. A debate then ensued within academic circles of the 
United States regarding what to do with the new possessions. The 
legal aspects of the debate were recorded in a series of articles 
published by the Harvard Law Review in 1899.

There were initially two sides to the question. Some academ-
ics expounded what would come to be known as the Democratic 
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“anti-imperialistic” position, suggesting that the values that ani-
mate the American Republic could not tolerate that its consti-
tutional institutions might acquire a foreign land and govern it 
indefinitely, without participation of its people in the government 
(See Randolf 1899 and Baldwin 1899). Since “the Constitution fol-
lows the flag”—i.e., wherever the authority of the United States is 
exercised, the Constitution must apply in full—the new territories 
would have to be considered part of the United States. However, 
the new possessions were truly foreign, populated by “inferior” 
races incapable of true civilized government; so it was unthinkable 
that they might eventually become part of the American people. 
The United States had to relinquish them as soon as possible; oth-
erwise, the danger of compromising core national values and the 
specter of tainting the nation with inferior foreign races, loomed 
over the land.

On the Republican “imperialistic” side of the debate, it was 
argued that the United States could acquire new lands through 
military conquest or treaty. Furthermore, the Constitution of the 
United States proclaims, in its territory clause, that Congress has 
“the power ... to make all needful rules and regulations respecting 
the territory or other property belonging to the United States” 
(Art. IV, Section 3, cl. 2 [Territory Clause]). Thus, there was no 
constitutional limit as to what the government could do in the 
newly acquired foreign lands (See Langdell 1899 and Bradley 
Thayer 1899).

A third, allegedly intermediate, theory emerged from the 
clash of the first two (Lawrence Lowell 1899). The United States 
indeed has the power to acquire new territories, Congress does 
have the power to rule them under the Territory Clause, and the 
Constitution does not necessarily follow the flag. A newly acquired 
territory is not part of the United States unless that is the will of 
the Congress, and the constitution does not apply except for those 
provisions deemed “fundamental”. As a result, the dangers feared 
by the anti-imperialists were not real. The United States may con-
stitutionally acquire territories without making them part of the 
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nation. These new “unincorporated” territories that belong to but 
are not part of the United States, can be ruled by Congress without 
limitations, except those imposed by fundamental constitutional 
provisions. The first view was racist; the second was imperialistic. 
The third, so called intermediate view, was both.

In a series of decisions rendered between 1901 and 1922 which 
have come to be known as the Insular Cases, the Supreme Court 
elevated the “third view”, that is, the theory of territorial incorpo-
ration, to the rank of constitutional doctrine, part of the supreme 
law of the land.1 The doctrine has survived to this day, serving as 
the constitutional backbone of the territorial policy of the United 
States ever since. In a seminal concurring opinion in the deci-
sion of Downes v. Bidwell (182 U.S. 244 [1901]), Justice Edward 
E. White articulated the first judicial formulation of territorial 
incorporation. In a lapidary sentence, he stated that “[w]hile in 
an international sense Porto Rico was not a foreign country, since 
it was subject to the sovereignty of and was owned by the United 
States, it was foreign to the United States in a domestic sense, 
because the island has not been incorporated into the United 
States, but was merely appurtenant thereto as a possession” (Id., 
at 341-342 [White, J., concurring]). Hence, the title of the book.

That was the state of constitutional law respecting the territo-
ries, including Puerto Rico, when the time came to commemorate 
the centennial of the relationship between the two countries. 
The daughter of an American father and a Puerto Rican mother, 
Christina Duffy Burnett, who holds a law degree from Yale, or-
ganized a conference at Yale Law School to mark the centenary 
of the Spanish-American War. Twelve of the seventeen essays in 
the book are revised and expanded versions of papers presented 
at that conference.

In addition to an Introduction by the editors, the book is 
divided into four sections which build on each other: I. History 
and Expansion; II. Expansion and Constitution; III. Constitution 
and Membership; and IV. Membership and Recognition. Each 
part contains four essays written by distinguished legal scholars, 
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professors of law, federal judges, former government officials and 
political scientists. Including the editors, they can be grouped into 
three categories: seven Americans; four Puerto Ricans who live 
or lived essentially in Puerto Rico; and five Puerto Ricans who 
live and work in the United States. Most of them are academics, 
mainly law professors, though there are two professors of political 
science, one of English and comparative literature, and two schol-
ars in American studies and public affairs. There are two federal 
judges who serve at different Courts of Appeals, a former Chief 
Justice of the Supreme Court of Puerto Rico, who had previously 
served as Secretary of Justice of Puerto Rico and member of its 
Constitutional Convention, and a former governor of Pennsylva-
nia who also served as Attorney General of the United States.

Despite the wide array of backgrounds they represent, and 
which necessarily result in different and occasionally divergent 
views on some of the issues discussed, there are surprisingly com-
mon threads throughout the book. Puerto Rico is a colony of the 
United States. The imperialistic and racist ideas which dominated 
the turn of the past century, when the doctrines of “separate but 
equal” (Plessy v. Ferguson, 163 U.S. 537 [1896]) and of “territorial 
incorporation” were enthroned, transformed the very nature of 
the Republic, from one in which expansion was to serve an ideal 
empire of liberty, to another very different unrepublican regime 
that claimed the liberty to rule an empire at whim. According to 
the essays, this ideology was determinative of the doctrine of ter-
ritorial incorporation, which has served to perpetuate colonialism 
even after the dominant ideology has formally rejected racism 
and colonialism as acceptable values. As a result, the people of 
Puerto Rico have not been able to exercise their right to self de-
termination, and the United States has ruled its territories for over 
a century under a constitutional doctrine that compromises the 
founding values of the Republic by establishing an apartheid-like 
regime of “two constitutions”, one which regulates the states, and 
another which imperially rules the unincorporated territories. To 
one of the authors (E. Robert Statham Jr.), the United States has 
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lost its way. “To contend that the Constitution ... gives complete 
power over and ownership of territory and their inhabitants is to 
treat inhabitants as property to be disposed of at the pleasure of 
Congress.... This is by definition tyrannical whereas the constitu-
tion was instituted to prevent the rule of will” (p. 177). Needless 
to say, the unanimous opinion of the authors calls for—rather 
screams for—the abandonment of the doctrine of territorial 
incorporation, either through congressional action or through 
judicial decision.

Over a hundred years ago, the Republic abandoned its original 
course and became a major geopolitical power not unlike those 
in Europe, against which the War for Independence was fought, 
and those from whose oppression millions of immigrants had 
fled. Legal academia served well the powers that be, the Congress 
responded to the basest inclinations of the times—racism and 
imperialism—and the Supreme Court, by “constitutionalizing” 
colonialism in the Insular Cases, was the willing accomplice for 
the transformation of the Republic into quite the contrary of what 
it was meant to be. Now, over a century later, a very different 
publication from those nefarious volumes of the 1899 Harvard 
Law Review has seen the light of day. A much greater and more 
varied chorus, with voices from both the United States and Puerto 
Rico, unanimously indicts the values which prompted colonialism, 
the extraconstitutional actions of a tyrannical Congress and the 
complicity of the Supreme Court.

As any human endeavor, the book has its shortcomings. 
Substantively, some of the authors suggest that the solution to 
lack of participation of the colonized is their full integration and 
participation. Since the racist ideology that prompted the Insular 
Cases is now clearly wrong, there is no longer any obstacle to the 
full integration of the Puerto Rican people into the United States 
and its admission into the Federal Union. However, this view does 
not consider that multi-ethnicity and multiculturalism should not 
be confused with multi-nationality. Perhaps the American people 
will learn to tolerate cultural diversity, but one must wonder 
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whether the constitutional design of the Republic may tolerate 
the perpetuation of a separate national identity within its own. 
That, of course, is to be examined elsewhere.

The second shortcoming is procedural. Through no fault of 
their own, the authors do not address the issue of how to end colo-
nialism. What are the real possibilities that the judicial power may 
reverse the doctrine of territorial incorporation, an essentially po-
litical issue, without a clear message from the legislative branch? 
The Congress has repeatedly refused to legislate in order to al-
low for a meaningful process of self determination of the people 
of Puerto Rico. Perhaps it is time for action to begin in Puerto 
Rico. An increasing number of people in Puerto Rico have been 
suggesting that a constitutional assembly representing the people, 
endowed with the sovereign power that must ultimately rest only 
on their hands, could make a formal proposal to move Congress 
into action. However, the issue of the most appropriate mecha-
nism for self determination should also be treated elsewhere.

In sum, the book is undoubtedly a major contribution to a 
problem of great importance for both Puerto Rico and the United 
States. In fact, its very publication is an integral part of the history 
of American colonialism in Puerto Rico. In much the same way 
that academics of more than a hundred years ago paved the way 
for the wrong decisions that were made, this academic contribu-
tion may be the beginning of a new scholarly, congressional and 
judicial approach to correct past mistakes.

No hay mal que dure cien años, ni cuerpo que lo resista. (No ill-
ness can last a hundred years, nor can anyone withstand it.) Puerto 
Rico has withstood the malady of colonialism for way too long. 
Perhaps the time has come for Justice John Marshall Harlan’s 
words in his dissent to Downes v. Bidwell to finally prevail: “The 
idea that this country may acquire territories anywhere upon the 
earth, by conquest or treaty, and hold them as mere colonies or 
provinces, ... is wholly inconsistent with the spirit and genius, as 
well as with the words, of the Constitution” (182 U.S. 380). The 
ignominy of colonialism demeans both the colonized and the 
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colonizer. A radical transformation of the relationship is in order. 
The final words of the last essay (by Rogers M. Smith) in the book 
summarize the agenda for the future. “The legal roots of the cur-
rent status of Puerto Ricans are bitter indeed. It is not enough ... 
simply to spray the plant with legal herbicide. The roots must be 
torn up, if Puerto Ricans and the United States are to move be-
yond the twisted weeds of colonial subordination and racism that 
grew from those roots into open and flourishing fields of genuine 
freedom” (p. 386).  So be it.

Carlos Iván Gorrín Peralta
Law School, Interamerican University of Puerto Rico
cigorrin@inter.edu
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Notes

 1 Some authors limit the Insular Cases to several decisions of the Supreme 
Court in 1901, which dealt with the legal status of the new possessions 
and its inhabitants. Others included additional decisions rendered as late 
as 1922. As regards Puerto Rico, the most important decisions are Downes 
v. Bidwell 182 U.S. 244 (1901), one of the fi rst, and Balzac v. Porto Rico, 218 
U.S. 298 (1922), the very last of the Insular Cases.


