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Articulos

The Pact of Bogota: Cases and Practice

El Pacto de Bogota: casos y practica

O Pacto de Bogota: Casos e Pratica

Maria Teresa Infante Caffi * minfante@minrel.gov.cl
University of Chile, Chile

Resumen: La jurisdiccion de la Corte Internacional de Justicia conforme al Pacto
de Bogotd forma parte de un sistema de normas que atribuyen competencia a dicho
tribunal, asi como a otros medios de solucién. El sistema establece principios y
excepciones generales que se aplican a todos los medios de solucién previstos en tal
instrumento. Este trabajo pasa revista a casos especificos que muestran c6mo ha operado
el Pacto, asi como también a los principales debates relativos a su eficacia y reforma.
Mientras que el primer tema se relaciona con materias de derecho internacional general
sobre la solucién de controversias y la interpretacién de los tratados, el segundo 4mbito
se vincula a las dindmicas del Sistema Interamericano, sus componentes institucionales
y las perspectivas de una reforma. Finalmente, el Pacto no ha sido ajeno a la politica y
diplomacia hemisféricas.

Palabras clave: jurisdiccién judicial, Corte Internacional de Justicia, Pacto de Bogota,
sistema hemisférico de solucién de controversias.

Abstract: The jurisdiction of the International Court of Justice (ICJ) under the Pact of

Bogota (1948) Us part of a system of norms attributing competence to the referenced
tribunal along with other means of settlement. The system sets out principles and general
exceptions applicable to all the means of peaceful settlement embodied in the Pact. This
study will review specific cases that show how the instrument has operated, along with
the main debates relative to its efficiency and reform. While the first topic relates to
the theory of dispute settlement and treaty interpretation under general international
law, the second is linked to the dynamics of the Inter-American System, its institutional
components and the perspectives of reform. Finally, the Pact has not been exempt from
the influence of hemispheric politics and diplomacy.

Keywords: Judicial jurisdiction, International Court of Justice, Pact of Bogota,
hemispheric system of dispute settlement.

Resumo: A jurisdi¢ao da Corte Internacional de Justica conforme ao Pacto de Bogotd
forma parte de um sistema de normas que atribuem competéncia a dito tribunal, assim
como a outros meios de solugdo. O sistema estabelece principios e excecoes gerais que se
aplicam a todos os meios de solugio previstos em dito instrumento. Este trabalho passa
revista a casos especificos que mostram como tem operado o Pacto, assim como também,
aos principais debates relativos 4 sua eficdcia e reforma. Enquanto que o primeiro tema se
relaciona com matérias de direito internacional general sobre a solucio de controvérsias
e a interpretacio dos tratados, o segundo Ambito se vincula s dindmicas do Sistema
Interamericano, os seus componentes institucionais e as perspectivas de uma reforma.
Finalmente, o Pacto nio tem sido alheio 4 politica e diplomacia hemisféricas.
Palavras-chave: Jurisdi¢ao judicial, Corte Internacional de Justica, Pacto de Bogota,
sistema hemisférico de solu¢io de controvérsias.

1. The Pact of Bogota as a source for the compulsory
jurisdiction of the ICJ

The American Treaty on Pacific Settlement, or the “Pact of Bogota”,
adopted at the Ninth International Conference of American States
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in 1948, relates to the structure of the Inter-American System while
remaining independent from the Charter of the Organization of

American States (OAS), which sets forth the political premises of the

2

System. = The Pact inherits proposals already advanced by the Inter-

American Juridical Committee since 1945, when a draft Inter-American

System of Peace emerged. > Draft studies conducted over the years
1938-45 and the work of the Inter-American Juridical Committee
to coordinate and systematize Inter-American Peace Agreements had
shown preferences for a combination of procedures for dispute
settlement, including voices in favor of a regional court. On the whole,
the concept of an Inter-American System of Peace was enshrined at the
Chapultepec Conference. *

Judicial and arbitral procedures subsequently took center stage in the

discussion in Bogota, resulting in an innovative scheme of compulsory

jurisdiction subject to limits and exceptions. >

For decades, authors saw the Pact of Bogota as an outdated instrument
whose impracticality lay in its provisions themselves and in the lack
of a common purpose, leading to reservations addressed to its general
principles. ¢ Subsequent references to the Pact in different cases before
the Court have revealed other facets of the instrument.” The scope and
technicalities of the Pact have been made apparent by successive judicial
processes where its clauses have called for interpretation, demonstrating
the complexities of the interplay between general principles and the
jurisdiction of the Court as one of the fundamental characteristics of the
Pact. This has been evidenced by significant reservations made by Bolivia,

8 Ecuador,? and Peru,!° and those postulated by Argentina (signatory),

1" as well as the positions taken by Venezuela (signatory). '* Fenwick’s

comments on some of these reservations confirm the conclusion above, 12

which has remained valid. Under Articles LV and LVI, the Pact expressly
acknowledges the right of the Parties to make reservations.

A direct consequence of the Pact is the termination of the validity of a
series of treaties as enunciated by its Article LVIII:

e Treaty to Avoid or Prevent Conflicts between the American
States (May 3, 1923);

o  General Convention of Inter-American Conciliation (January S,
1929);

o General Treaty of Inter-American Arbitration and Additional
Protocol of Progressive Arbitration (January 5, 1929);

e Additional Protocol to the General Convention of Inter-
American Conciliation (December 26, 1933);

o Anti-War Treaty of Non-Aggression and Conciliation (October
10, 1933);

e Convention to Coordinate, Extend and Assure the Fulfillment
of the Existing Treaties between the American States (December

23,1936);
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o Inter-American Treaty on Good Oflices and Mediation
(December 23, 1936);
o Treaty on the Prevention of Controversies (December 23, 1936).

None of these treaties granted jurisdiction to the Permanent Court of
International Justice. Although the Pact is a treaty historically associated
with the Organization of American States and corresponds to the
provisions of Article 23 of that organization’s Charter, its structure and
functioning is autonomous from any other treaty. 14 The Pact is the most
comprehensive treaty for dispute settlement in the American hemisphere,
but it is not the only source asserting the compulsory jurisdiction of
the International Court of Justice. Some members of the OAS have

accepted the compulsory jurisdiction of the Court under article 36, 2 of

the Statute. °

For the establishment of a Permanent Court of International Justice

and its successor, the International Court of Justice and the role of Latin

American states, reference should be made to the study of J.J. Quintana, '¢

which thoroughly describes the statute and Chapter XIV of the Charter.
Itisclear that Articles 37,38, and 94 of the Statute owe much to initiatives
of Latin American countries, and that the jurisdiction of the ICJ was a
matter of interest for all of them.

The characteristics of the Pact of Bogota as an instrument for the
settlement of disputes may be systematized as follows:

e The Pact contains a complete set of mechanisms raging
from diplomatic means including conciliation, to adjudication
through judicial and arbitral procedures;

o It establishes a complex relationship between recourse to the
International Court of Justice, the competence of the Court,
and arbitration, whereas the latter may be available in case the
ICJ declares itself to be without jurisdiction in controversies
other than those set out in Articles V, VI and VII of the Treaty
(Article XXXV). Thus, the “High Contracting Parties obligate
themselves to submit [a dispute] to arbitration, in accordance
with the provisions of Chapter Five of this Treaty”. !’

e It lists a number of conditionalities that establish limits to
the competence and admissibility of cases before international
tribunals as well to other mechanisms of dispute settlement.

o It allows for reservations by the parties with the result that they
can be subject to different mechanisms or obligations with respect
to each and every other party.

2. The structure of the Pact: a test for legal logic

The test starts with Article IT that says that

The High Contracting Parties recognize the obligation to settle international
controversies by regional procedures before referring them to the Security Council
of the United Nations.
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Consequently, in the event that a controversy arises between two or more
signatory states which, in the opinion of the parties, cannot be settled by direct
negotiations through the usual diplomatic channels, the parties bind themselves
to use the procedures established in the present Treaty, in the manner and under
the conditions provided for in the following articles, or, alternatively, such special
procedures as, in their opinion, will permit them to arrive at a solution.

In the past, there has been discussion of just how critical Article II is
for determining the admissibility of a case. First of all, the clause entails a
treaty interpretation issue where the question is whether it is mandatory
to exhaust regional mechanisms and how to determine whether those
mechanisms have failed before moving toward a more general or universal
procedure.

The second point posed by Article II, mainly due to problems arising
from the use of different languages, is whether the opinions of the two
parties must be taken into account, or just the opinion expressed by one

of them.

This question arose in a case involving Nicaragua and Honduras, 18

where it was decided that the views of both parties should be taken
into account. It should be remembered that in this case the negotiators
were mostly from Spanish-speaking countries and what was said was in
Spanish. The Court has followed this approach which “presupposes that
the holding of opinions can be subject to demonstration”, and that the
Court may expect “the Parties [to provide] substantive evidence that
they consider in good faith”, and to consider whether or not a certain

possibility of negotiation exists. It is an invitation for the Court “to seck

19 and the exercise of the

evidence of the Parties’ ‘genuine intentions”,
judicial function would depend on the determination of that question on
the basis of available evidence.

This issue came into the open when the Inter-American Juridical
Committee analyzed possible amendments to the Pact and the proposal
to change the above-mentioned phrase to “in the opinion of one of

the Parties”, which explicitly favored a different interpretation. But this
change was not approved. *°  States have addressed the particulars of
Article IT in order to favor a broader scope for the clause. In 1973,

for example, Ecuador suggested adding the word “just” to the search of

solutions to disputes. 21

This approach differs slightly from the language of Article 26 of the
OAS Charter, where it is said that when one of the parties in a dispute
between two or more American states believes that the dispute cannot
be settled through usual diplomatic channels, the parties shall agree on a
method of settlement. In real terms, this clause does not grant powers to
the Organization to determine the existence of a dispute or to impose a
method on the parties. The ambit of these provisions is further developed
in the clauses dealing with the good offices of the Permanent Council
under Articles 84 and 85 of the Charter.

The situation described above also differs from the idea that it is
for a tribunal to assert the existence of a dispute through admissibility
proceedings in accordance with a given treaty. It may be recalled that the
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ICJ has had to issue a ruling with respect to the assertion by one party that
a dispute exists with another party. The ICJ decided that an assertion is

not sufficient to prove the existence of a dispute, nor does the mere denial

of a dispute prove its non-existence. >

Article IV establishes another characteristic of the system when it
says that “Once any pacific procedure has been initiated, whether by
agreement between the parties or in fulfillment of the present Treaty
or a previous pact, no other procedure may be commenced until that
procedure is concluded”. This clause provides grounds to sustain the
inadmissibility of a claim whenever there is a procedure in course on the
same matter and one of the parties would prefer it to be subject to another
procedure, including judicial recourse.

This question was discussed in the jurisdiction/admissibility phase
of the Border and Transborder Armed Actions case (Nicaragua v.
Honduras), submitted by Nicaragua simultancously with a lawsuit

against Costa Rica in 1986. # Honduras contended that a “special
procedure” (the Contadora process) was in place and that according to
Article IV of the Pact of Bogota, and “clementary considerations of good
faith,” Nicaragua was precluded from commencing any other procedure
for a peaceful settlement until such time as the said (Contadora) process
had been concluded. Honduras argued that that time had not yet arrived.
24

Neither Article II nor Article IV were found to bar the jurisdiction
of the Court, which concluded that there were grounds to believe
that negotiations that may have been active at the time of Nicaragua’s
application to the Court were then at a standstill. The Court affirmed
that the Contadora process did not meet the conditions for negotiations

laid down in Article II of the Pact,? and that at the time of Nicaragua’s
filing of its application (28 July 1986), the process was concluded within

the meaning of Article IV, and neither was it admissible to consider it a

special procedure. 2

3. The structure of compulsory jurisdiction under the Pact
of Bogota

The Pact of Bogota is one of the treaties establishing the competence of
the Court following the language of Article 36, 2 of the Statute of the
ICJ. It allows for state parties to declare, “unconditionally or on condition
of reciprocity on the part of several or certain states, or for a certain
time”, that they “recognize as compulsory ipso facto and without special
agreement, in relation to any other state accepting the same obligation,
the jurisdiction of the Court in legal disputes”. The ICJ became the
alternative to projects that emerged during the twentieth century and

proposed the creation of permanent hemispheric tribunals. *’

The Pact follows the pattern of the Statute of the ICJ, and also allows
for the recourse to arbitration in a residual situation. The role of the IC]
is evident when Article XXXI begins with the words
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in conformity with Article 36, paragraph 2, of the Statute of the International
Court of Justice [...] the High Contracting Parties declare that they recognize, in
relation to any other American State, the jurisdiction of the Court as compulsory
ipso facto, without the necessity of any special agreement so long as the present
Treaty is in force, in all disputes of a juridical nature that arise among them
concerning:

a) The interpretation of a treaty;

b) Any question of international law;

c) The existence of any fact which, if established, would constitute
the breach of an international obligation;

d) The nature or extent of the reparation to be made for the breach
of an international obligation.

This text, a sort of contractual expression of Article 36, 2 of the Statute

of the 1cJ, ?*  places the Pact under the provision of Article 36.1 of the

said Statute, which refers to treaties and conventions in force by which

States confer jurisdiction on the Court. 2

The relationship between the compulsory jurisdiction of the Court
and the preexistence of a conciliation procedure under Article XXXII is
envisioned for cases where a conciliation procedure previously established
according to the Pact or by agreement of the parties has not led to a
solution, and the parties do not agree upon an arbitral procedure. In
this situation, states the Pact, “either of [the parties] shall be entitled
to have recourse to the International Court of Justice in the manner
prescribed in Article 40 of the Statute thereof. The Court shall have
compulsory jurisdiction in accordance with Article 36, paragraph 1 of the
said Statute”.

The discussion with respect to the grounds for compulsory jurisdiction
of the ICJ in a case where the relationship between Articles XXXI and

XXXII was taken into consideration was settled in the sense that the

referenced Articles were separate sources of jurisdiction. 30

In the judgment of the Court, the independence of the outcome
of a conciliation procedure and the jurisdictional competence of the
ICJ under Article XXXI had to be examined. It was affirmed that the
Articles were independent one from the other and that the provision
embodied in Article XXXII referring to instances when the conciliation
procedure does not lead to a solution, and “the said parties have not
agreed upon an arbitral procedure”, implied that either party is entitled to
recourse to the ICJ in the manner prescribed in Article 40 of the Statute.
Therefore, Article XXXII did not render the jurisdiction of the ICJ
subordinate to the failure of a conciliation procedure and the operation of
the jurisdictional clause of the IC] under Article XXXI is not dependent
upon a conciliation procedure previously undertaken.

Proposals had been made shortly before, in 1985, 3! by the Inter-
American Juridical Committee to amend Article XXXII and render
recourse to the IC]J subject to the previous agreement of parties whenever
they failed to reach agreement after the completion of a conciliation
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procedure. These proposals were not taken up by the Parties to the Pact
of Bogota.

From a historical perspective, these clauses are to be analyzed in the
light of a difference of opinion between those in favor of granting
compulsory universal jurisdiction for interstate disputes, and those
who held other views more inclined toward attributing compulsory
jurisdiction to the Court subject to the express consent of the states
concerned, with the right to set up limits and exceptions. This debate has
recurred throughout the life of the OAS.

The case of Nicaragua v. Honduras (1986-1988) gave rise to another
discussion around two points related to the application of the Pact in light
of Article XXXI. This discussion entailed, first, whether the application
of this provision had to be supplemented by a declaration, rendering
ineffective the application of Article XXXI if it was not followed by
the referenced declaration, and second, whether this Article entailed a

collective acceptance of the compulsory jurisdiction of the Court. ** In
1988, the Court did not uphold the first assertion. With respect to the
second, it affirmed that Article XXXI could be amended by the rules
of the Pact itself, but not by unilateral declarations of the Parties. A

reservation made by the United States, not party to the Pact, reflects this

question. 33

Faced with two titles to jurisdiction, on other matters the Court
may have to decide whether to proceed from the particular (Pact of
Bogota) to the more general title (optional declaration). The Court has
issued two affirmations in this respect, first that the Pact of Bogota does
not necessarily prevail over and exclude a second title of jurisdiction
(the optional clause declarations) and second, that the commitment
under Article XXXI does not depend upon the existence of an optional
declaration on the same matter. As the Court has said, it is within its
competence to “ascertain whether an intention on the part of the Parties

exists to confer jurisdiction upon it”. 3 1n the Nicaragua v. Honduras
case, where Nicaragua stated that the competence of the Court was based
on

[...] the Honduran Declaration dated 20 February 1960 accepting the jurisdiction
of the Court in conformity with the provisions of Article 36, paragraph 2, of the
Statute of the Court; or (in case the Declaration of 1960 has been validly modified)
the Honduran Declaration of 1960 as modified by the Declaration dated 22 May
1986, and the Nicaraguan Declaration dated 24 September 1929; and/or by virtue
of the provisions of Article XXXI of the Pact of Bogota and Article 36, paragraph
1, of the Statute of the Court,

the Court fully acknowledged Article XXXI of the Pact.

Honduras contended that the jurisdiction of the Court had to be
ascertained in accordance with Article XXXI of the Pact, but that this
clause could be supplemented by means of unilateral declarations by each
party to the Pact as provided for in Article 36, paragraph 2 of the Statute;
it followed that the jurisdiction of the Court was to be subject to the
terms in which it had been acknowledged by the unilateral declarations
of the parties. According to this reasoning, the extent of the jurisdiction
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of the Court depended on whatever reservations a state party may have
introduced to its unilateral declaration of acceptance of the Court’s
jurisdiction.

Based on the history of the Pact and the interpretation of its provisions,
the Court did not uphold this interpretation and decided that Article
XXXI was independent of unilateral declarations of acceptance of the
Court’s jurisdiction: “The commitment in Article XXXI [...] is an
autonomous commitment, independent of any other which the parties
may have undertaken or may undertake by depositing with the United

Nations Secretary General a declaration of acceptance of compulsory

jurisdiction under Article 36, paragraphs 2 and 4 of the Statute”. *°

The exclusiveness of the jurisdictional system of the Pact vis-a-vis other

means of establishing the jurisdiction of the Court was again questioned

¢ In

in a Territorial and Maritime Dispute, Nicaragua v. Colombia.
this case, in which the Court adjudicated sovereignty over islands (the
entitlement and composition of the archipelago of San Andrés, including
some maritime features and a maritime delimitation), the Court was
called to decide whether the declarations made by the Parties under the
optional clause (article 36, 2 of the Statute) could provide “a distinct
and sufficient basis of jurisdiction” as Nicaragua asserted, irrespective of
the application of the Pact of Bogota and the operation of the exception
contained in Article VI of the Pact.

This means that if declarations by the Parties under the optional clause
were in force, they could provide a basis for the Court’s jurisdiction
over all matters disputed in the application and within the scope of
said declarations. Thus, were the Pact of Bogota insufficient to provide
for jurisdiction with respect to a particular matter, the same question
could come up before the Court under concordant optional declarations.
Confronted with just such a situation in the Nicaragua v. Colombia case
0f2007, the IC] refined this approach and stated that since its jurisdiction
to deal with all the other aspects of the dispute had been asserted on the

basis of Article XXXI of the Pact, there was no reason to examine the

optional clause. 37

4. Restrictions and Reservations to the Pact of Bogota:
different sources, same consequences

Although the Pact displays ample confidence in the Court, it significantly
confirms several restrictions on the competence of the tribunal. Thus,
when the Court declares itself to be without jurisdiction to hear a
controversy by virtue of Articles V, VI and VII of the Pact, that
controversy shall be declared ended, as set forth in Article XXXIV . It
must also be taken into account that in accordance with Article IV, “Once
any pacific procedure has been initiated, whether by agreement between
the parties or in fulfillment of the present Treaty or a previous pact, no
other procedure may be commenced until that procedure is concluded”.
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The applicability of such clauses was corroborated by the Court in
its decision in the case of Border and Transborder Armed Actions
(Nicaragua/ Honduras), Jurisdiction, and Admissibility, in which the
Court stated:

‘Moreover, some provisions of the Treaty restrict the scope of the
parties’ commitment. Article V specifies that procedures under the Pact
“may not be applied to matters which, by their nature, are within the
domestic jurisdiction of the State”. Article VI provides that they will
likewise not apply “to matters already settled by arrangement between the
parties, or by arbitral award or by decision of an international court, or
which are governed by agreements or treaties in force on the date of the
conclusion of the present Treaty”.

Similarly, Article VII lays down specific rules relating to diplomatic

protection. 38

The above-mentioned Articles set out the following:

Article 5: The aforesaid procedures [regulated by the Pact] may not be applied to
matters which, by their nature, are within the domestic jurisdiction of the state. If
the parties are not in agreement as to whether the controversy concerns a matter
of domestic jurisdiction, this preliminary question shall be submitted to decision

by the International Court of Justice, at the request of any of the parties. >

Article 6: The aforesaid procedures, furthermore, may not be applied to matters
already settled by arrangement between the parties, or by arbitral award or by
decision of an international court, or which are governed by agreements or treaties
in force on the date of the conclusion of the present Treaty.

Article 7: The High Contracting Parties bind themselves not to make
diplomatic representations in order to protect their nationals, or to refer a
controversy to a court of international jurisdiction for that purpose, when the
said nationals have had available the means to place their case before competent
domestic courts of the respective state.

Article VI poses a crucial test to the functioning of the Pact. It was
introduced into the Pact following an initiative by Peru after a substantive
discussion about its intent. As the Peruvian delegate stated in 1948, “[...]
the article must establish the principle according to which the procedures
(under the Pact) do not apply to matters that have been resolved by
an agreement of the parties, by an arbitral award, or by the decision
of a tribunal. It is obvious that if difficulties arise in the proceedings,
certainly the same arbitrator, in accordance with the General Treaty on
Arbitration, can resolve them. The doubt is perfectly resolved since the
article adds ‘or which are governed by agreements or treaties in force on
the date of the conclusion of the present Treaty’; because those ‘treaties
in force’ generally indicate how to resolve those matters. It would be very
dangerous”, the delegate continued, “to attenuate the formula. In the first
place, it would be very difficult to attenuate it; secondly, it would open the
door to provoking a dispute, which is exactly what we want to avoid”. 40

In the midst of a 1970’s re-evaluation of the Inter-American System,
it was acknowledged that this article guaranteed the principles of pacta
sunt servanda and res judicata, but Ecuador sought to qualify the rule
with exemptions referring to the validity or de facto unenforceability of
a treaty, the interpretation or revision of an award, or the interpretation
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of a decision. ' These exemptions were not upheld by the Special
Commission set out by the OAS to restructure the System.

Reservations made by some states upon signing or ratifying the Pact
shed light on the substance of the referred provision. In a study conducted
by the General Secretariat of the OAS in 1985, it was said that some of the
reservations to Article VI (expressed by Bolivia and Ecuador) were “equal
to depriving such acts (treaties, arrangements, awards or decisions) from
their legal effectiveness if faced with the possibility that already settled
disputes might be reopened”. 2

Upon signing, Bolivia declared that “The Delegation of Bolivia makes a
reservation with regard to Article VI, in as much as it considers that pacific
procedures may also be applied to controversies arising from matters
settled by arrangement between the Parties, when the said arrangement
affects the vital interests of a state”. The reservation was confirmed at the
time of the Pact’s ratification in 2011. Chile objected to the reservation
and stated that the Pact was not in force between the two countries. >

Peru’s reservation to Article VI also confirmed the jurisdictional
character of the Article’s content: “Reservation with regard to Article
XXXIII and the pertinent part of Article XXXIV, inasmuch as it
considers that the exceptions of res judicata, resolved by settlement
between the parties or governed by agreements and treaties in force,
determine, by virtue of their objective and peremptory nature, the
exclusion of these cases from the application of any procedure”. Peru
clearly purported to exclude the rule according to which the Court
decides on its own competence. In 2006, Peru withdrew this reservation
while preparing a submission against Chile, 4 and Bolivia did the same
in2013.%

Article XXXTII of the Pact refers to the hypothesis of a disagreement
between the parties as to the jurisdiction of the Court, a matter that will
have to be decided by the Court itself (“the Court itself shall first decide
that question”).

In conjunction with Articles V and VII, the decisive nature of Article
VI is confirmed in Article XXXIV of the Pact, which states that “If
the Court, for the reasons set forth in Articles V, VI and VII of this
Treaty, declares itself to be without jurisdiction to hear a controversy, that
controversy shall be declared ended”.

These two issues relate to the procedural stages; on one hand the
competence of the tribunal to rule on its own competence, and on the
other, the consequences of a Court decision in this sphere. Both subjects
entail significant factors for understanding the legal texture of the Pact
and have been the backdrop of the Pact for more than 30 years, as
evidenced by concrete practice.

To help understand the perspective of this article, note that the idea
that a treaty for the settlement of disputes “does not affect” or “is without
effect for” previous undertakings by the Parties was already embodied in

some Inter-American treaties for the settlement of disputes. 4 1 ikewise,
Article 90 of the OAS Charter as amended in 1985 states that “In
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performing their functions with respect to the peaceful settlement of
disputes, the Permanent Council and the respective ad hoc committee
shall observe the provisions of the Charter and the principles and

standards of international law, as well as take into account the existence

of treaties in force between the parties”. ¥/

In the case between Peru v. Chile decided by the ICJ in 2014, Chile
also made the argument that the Court had to apply Article VI to Peru’s
allegation regarding the land boundary between the countries, as agreed in
a 1929 Treaty and fully determined and demarcated in 1930, well before
1948. 4

The 13 December 2007 Judgment of the Court closing the preliminary
objections phase in the Nicaragua v. Colombia case concerning their
territorial and maritime boundary illustrates the jurisdictional system
of the Pact, in keeping with the terms used by the tribunal. ¥ In
this case, provisions contained in Articles VI and XXXIV were invoked
by Colombia to challenge the jurisdiction of the Court. In essence,
Colombia contended that the Court lacked jurisdiction to decide the case
by virtue of Article V1in the sense that the dispute was settled by the 1928
Treaty and a 1930 Protocol known as the Esguerra-Bércenas Treaty, in
forcein 1948. Nicaragua, on the other hand, claimed that the 1928 Treaty
was invalid, or alternatively, had been terminated due to a material breach
by Colombia.

So the determination of the jurisdiction of the Court with respect to
matters “settled” or “governed by agreements or treaties in force on the
date of the conclusion of the Treaty” was at the core of the interpretation
of Article VI in this case. The 2007 judgment followed the approach
under which “the clear purpose of this provision was to preclude the
possibility of using those procedures, and in particular judicial remedies,
in order to reopen such matters as were settled between the parties to the
Pact, because they had been the object of an international judicial decision
or atreaty”. >

Whether the matters raised by Nicaragua were already “settled” at the
time of adoption of the Pact (defined by the Court as 1948) was then
subject to determination. The Court found that on the face of the text of
Article I of the Treaty, the matter of sovereignty over the islands of San
Andrés, Providencia, and Santa Catalina had been settled by virtue of the
1928 Treaty “within the meaning of Article VI of the Pact of Bogota”.
On this basis, the Court found no need to further consider any aspect of
the Treaty to reach the conclusion that there was nothing relating to this
issue “that could be ascertained only on the merits”. >!

The Court also found that the Treaty did not provide the answer to
the question as to which maritime features apart from the islands of
San Andrés, Providencia, and Santa Catalina formed part of the San
Andrés Archipelago over which Colombia had sovereignty. On the other
hand, the features of Roncador, Quitasuefio, and Serrana were subject
to a dispute of sovereignty between Colombia and the United States
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of America, as the Treaty indicated. In addition, the Court ruled, the
maritime delimitation was not settled by the Treaty.

Consequently, after examining the arguments and materials presented
by the Parties, the Court concluded that it had jurisdiction under

Article XXXT of the Pact to entertain the dispute concerning maritime

delimitation. >*> It is notable that the Court used the term “settled”

to simplify the reference to the term “settled” and the formulation
“governed by agreements or treaties in force on the date of the conclusion
of the present Treaty”, both employed in Article VI, in light of the specific
circumstances of the case, where no distinction as to legal effect was to be
drawn between them. (Para. 39 in fine).

The subtle distinction between “settled” and “governed by agreements
or treaties in force on the date of the conclusion of the present Treaty” is
relevant whenever there is a question about whether a matter is governed
by a treaty negotiated irrespective of the existence of a dispute, or if it
has been settled by a third party decision, concluding a dispute settlement
procedure conducive to a binding award. One author advances the thesis

that the Pact is not to reopen differences already settled and is intended

to protect treaties from revisionist tendencies. >

The underlying question is whether there is a need to determine either
that Article VI only operative when a dispute has been settled through a
treaty or by an award or a judicial decision, or as appears more aligned with
the text and the intention of the Parties, Article VI covers all situations,
including but not limited to former disputes either governed or settled
through the application of other international instruments. This was
part of the allegation submitted by Bolivia against Chile’s preliminary
objection to the Court’s jurisdiction, 54 invoking Article VI of the Pact
of Bogota. Chile’s argument is that the case lodged by Bolivia conceals
the revision of the Peace and Amity Treaty of 1904, and that Article VI

excludes the jurisdiction of the 1CJ. >

On another issue, which is the effect of Article VI in the sphere of
jurisdiction, Colombia raised arguments in its Preliminary Objections
against Nicaragua’s submissions in the Territorial and Maritime Dispute,
favoring the thesis that the Pact was clear with respect to the object and
purpose of Article VI, in the sense that the duty of the Court was to

declare the dispute “ended”.>® Then the question arose as to the meaning
of “preliminary” in light of the facts exposed by the parties, taking into
account the possibilities provided by Article 79, 1 of the Rules of the

Court. At stake was whether the objection had to be decided before

proceeding any further on the merits. 57

In the aforementioned case, Judges Abraham, Al-Khasawneh,
Bennouna, and Ranjeva were of the opinion that the objection with
respect to jurisdiction referred to a matter that did not have preliminary
character as they considered the merits of the case. Judge Abraham
considered this an effect of the unusual provision they had to deal with,
which was that taken together, Articles VIand XXXIV transform a treaty

in force from a question of merits to a question of jurisdiction. ¥ To
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respond to this criticism, it may be noted that the Pact does not prevent
treating the question of whether one state’s claim against another accords
or conflicts with treaty provisions in force as a question of jurisdiction.
This is a consequence of the intention of the Pact’s authors as expressed in
the travaux préparatoires and in Article XXXIV itself where it is said that
“If the Court, for the reasons set forth in Articles V, VI and VII of this
Treaty, declares itself to be without jurisdiction to hear the controversy,
such controversy shall be declared ended”.

5. Jurisdiction and Compliance

Compliance and post-adjudicative enforcement jurisdiction, or a

monitoring jurisdiction of the ICJ under the Pact of Bogota, constitute

another topic to highlight. 59

This issue is currently under proceedings
before the Court after the application of Nicaragua against Colombia

in 2013 entitled “Alleged Violations of Sovereign Rights and Maritime

Spaces in the Caribbean Sea”. 0 The point is whether the Court

retains an inherent jurisdiction over the implementation or execution of

a judgment or for ensuring its compliance. ®  Unless the contrary was
agreed, is it a separate controversy to be defined in accordance with the
law of the Charter, the Statute, and the Pact of Bogota?

For the continuation of the exercise of jurisdiction, the interplay
between Article 60 of the Statute and the Pact of Bogota must come
into operation. Apart from situations arising from an agreement or a
decision of the Court itself reserving its jurisdiction in cases where there
has been non-compliance by a party, are there situations in which the
Court may retain inherent jurisdiction? So far, the Court does not seem

to have stated that is has jurisdiction to oversee the execution of its

©2 On the other hand, the Nuclear Test cases show that

the concept of “inherent powers” has been used in a concise manner,

decisions.

“to ensure that the exercise of its jurisdiction over the merits, if and
when established, shall not be frustrated, and also to provide for the
orderly settlement of all matters in dispute, to ensure the observance
of the ‘inherent limitations on the exercise of the judicial function’ of
the Court, and to ‘maintain its judicial character”. 3 Show that the
concept of “inherent powers” has been used in a concise manner, “to
ensure that the exercise of its jurisdiction over the merits, if and when
established, shall not be frustrated, and on the other, to provide for the
orderly settlement of all matters in dispute, to ensure the observance of
the ‘inherent limitations on the exercise of the judicial function’ of the
Court, and to ‘maintain its judicial character”.

The particulars of this issue may be aligned with Article 60 of the
ICJ Statute, establishing that the judgment is final and without appeal,
and that in the event of any dispute as to the meaning or scope of
the judgment, the Court shall construe it upon the request of any
party. The key phrase here is “dispute as to the meaning and scope of
the judgment”, which may not be apply to non-compliance. There is
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also the question of the freedom of the parties, after the conclusion of

adjudicatory proceedings, to undertake negotiations that do not purport

to derogate the effect of res judicata of a given judicial decision. 64

Article on denunciation poses other questions with respect to ICJ
jurisdiction. It is structured in two paragraphs:

The present Treaty shall remain in force indefinitely, but may be denounced upon
one year’s notice, at the end of which period it shall cease to be in force with respect
to the state denouncing it, but shall continue in force for the remaining signatories.
The denunciation shall be addressed to the Pan American Union, which shall
transmit it to the other Contracting Parties.

The denunciation shall have no effect with respect to pending procedures
initiated prior to the transmission of the particular notification.

According to the principles on interpretation of treaties as embodied
in the Vienna Convention on the Law of Treaties, is it plausible to sustain
that the second paragraph must be understood as qualifying the effect of
the first paragraph to the effect that no new procedures may be initiated
during the period in question? Or is it just a provision to clarify the status
of proceedings initiated prior to the transmission of the denunciation
in the sense that proceedings already initiated would or would not be
affected if they were subject to questioning?

This too, was subject to recent decisions on the Preliminary
Objection raised by Colombia in the case lodged by Nicaragua in
2014 entitled Question of the Delimitation of the Continental Shelf
between Nicaragua and Colombia beyond 200 Nautical Miles from the
Nicaraguan Coast (Nicaragua v. Colombia) ®® and in the case entitled
Alleged Violations of Sovereign Rights and Maritime Spaces in the

Caribbean Sea. ® The Court concluded that according to the applicable
rules on treaty interpretation, it could not upheld the view that Article
XXXI conferring jurisdiction upon the Court was not in force between
the Parties on the date that the Application was filed.

6. Discussions on the functioning of the Pact of Bogota and
their bearing on the jurisdiction of the International Court
of Justice

With the perspective of time, the view of the Pact of Bogota as a useless
instrument seems to have been overcome and the haste with which
attempts to amend or reevaluate its provisions were once undertaken
seems to be a thing of the past. ¢/

Initiatives such as those of 1954 ®® and 1971 % to study possible
amendments or the drafting of a new instrument to replace the Pact of
Bogota encountered opposition. In 1971, the Inter-American Juridical
Committee spoke clearly in favor of maintaining the Pact in force rather
than proposing amendments that would not attract general support.
Subsequently, the process led by the Special Commission to Study the
Inter- American System and Propose Measures for its Restructuring
(Comisidn Especial para Estudiar el Sistema Interamericano y Proponer
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Medidas para su Reestructuracion - CEESI, 1972-1975), led only to an
amendment of the Rio Treaty, which deals with peace and security and
assistance in the interest of mutual defense. In this context, and with the
failure to reach an agreement in a conciliation procedure concerning a

case relevant to Article XXXII, Ecuador suggested granting the ICJ the

authority to decide cases on the basis of ex aequo et bono. ™

The next cycle of studies corresponds to the reform process of the OAS
Charter, the 1985 adoption of the Cartagena Protocol, and the intention

to review the existing mechanisms that constitute the system for dispute

resolution. !

In 1984 and 1985, the Inter-American Juridical Committee devoted
its work to the dispute settlement systems as embodied in the OAS
Charter and related instruments, including the Pact of Bogota, providing
a snapshot of the positions held by states at that time. In 1984, upon
the requests of the General Assembly of the OAS —Resolution 745
(XIV-0/84)—, promoting the study of reforms to the main instruments
of the Inter-American System, and of the Permanent Council of the
Organization in respect of the Pact of Bogota, in particular, the Inter-

American Juridical Committee undertook a substantive study, 72 the
results of which were submitted to the Permanent Council. Accordingly,
a draft for a new Pact based on the provisions of the existing Pact was

presented, and Colombia then submitted its own draft along the lines

73

of the Committee’s, but the proposed amendments were harshly

criticized by eminent jurist Eduardo Jiménez de Aréchaga. 74

The Committee’s 1985 and 1986 projects did not seck to derogate
the powers conferred to the ICJ but to introduce significant changes to
conciliation and arbitration procedures, limiting their scope for action.
The main changes concerned the recourse to the ICJ upon failure to
reach agreement in a conciliation procedure and to limit access to the
arbitral procedures to cases where the parties agreed to take this measure.
In essence, these initiatives to amend the Pact of Bogota sought to grant
power to the political organs of the OAS and to limit access to compulsory
arbitration.

A phrase contained in the 1987 Report of the Chairman of the
Informal Working Group to Study the New American Treaty of Peaceful

Settlement”> reflects the situation that has prevailed up until the present:

The positions taken in the Working Group have made clear the existence of
a substantive disagreement in the Organization concerning the advisability of
revising or replacing the Pact of Bogota. This disagreement transcends legal
considerations and can only be resolved through a political agreement among the
member states. Such agreement was absent at the moment of the submission of
the Colombian Delegation’s draft, which the General Assembly referred to the
Permanent Council when it adopted resolution AG/RES.821 at its Guatemala
session in November 1986.

The jurisprudence illustrates that the jurisdictional clause embodied in
Article XXXI considered together with Article VI, and even Article II,
have stood up over the past 15 years. With all its weaknesses and despite
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the criticisms directed at it, the Pact has been considered a sort of corpus

Jjuris of international law in the Americas. 76
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