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Abstract: This paper analyzes the issue of treaties over time and the interpretations of
the Inter-American Court of Human Rights in this context. Parts 1 and 2 introduce
the elements of treaty interpretation in general international law, providing criteria
for the application of the evolutionary approach to treaty interpretation, the debate
between the application of evolutive interpretation and the use of subsequent conduct.
Part 3 addresses the issue of fragmentation in international human rights law, and
through the case law of the Inter-American Court of Human Rights, provides evidence
for the application of the rules of general international law to interpret the American
Convention on Human Rights. Finally, conclusions are extracted on the basis of the
case law analyzed, contrasting the Court’s application of the American Convention
over time, the conclusions of the International Law Commission Reports on the
Fragmentation of International Law in 2008, and the preliminary conclusions of the
Study Group on Subsequent Agreements and Subsequent Practice concerning treaty
interpretation and the issue of the passage of time.

Keywords: Treaty interpretation, treaties over time, human rights, Inter-American
Court of Human Rights, subsequent agreements.

Resumen: El presente escrito analiza la cuestion de los tratados en el tiempo en el marco
del alcance que la Corte Interamericana de Derechos Humanos le ha dado al ejercicio
interpretativo de los convenios sobre las materias propias de su jurisdiccion. Las partes 1
y 2 introducen los elementos esenciales de la interpretacién de los tratados en el derecho
internacional general, proporcionando elementos para la aplicacién de la aproximacién
evolutiva como una herramienta hermenéutica, planteando, asi mismo, el aparente
debate que existe entre dicha aproximacién y el uso de la conducta subsiguiente como
criterios interpretativos. La parte 3 estudia el impacto del fendmeno de la fragmentacién
en el derecho internacional de los derechos humanos, evidenciando, a través de la
jurisprudencia de la Corte Interamericana de Derechos Humanos, la aplicacién de
reglas del derecho internacional general para interpretar la Convencién Americana sobre
Derechos Humanos. Finalmente, se arriba a conclusiones sobre la interpretacion en el
tiempo de los tratados en materia de derechos humanos, como resultado del contraste
entre la aplicacién intertemporal que la Corte ha hecho de la Convencién Americana,
el Reporte sobre Fragmentacién de la Comision de Derecho Internacional en 2008 y los
hallazgos preliminares del Grupo de Estudio sobre Acuerdos y Pricticas Subsiguientes
respecto de la interpretacion de tratados y el asunto del paso del tiempo.

Palabras clave: interpretacién de tratados, tratados en el tiempo, derechos humanos,
Corte Interamericana de Derechos Humanos, acuerdos subsiguientes.
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Resumo: O presente escrito analisa a questao dos tratados no tempo no marco
do alcance que a Corte Interamericana de Direitos Humanos lhe tem dado ao
exercicio interpretativo dos Convénios sobre as matérias préprias da sua jurisdigao.
As Partes 1 ¢ 2 introduzem os elementos essenciais da interpretagio dos tratados no
direito internacional geral, proporcionando elementos para a aplicagio da aproximagio
evolutiva como uma ferramenta hermenéutica, expondo assim mesmo, o aparente debate
que existe entre dita aproximagio ¢ o uso da conduta subsequente como critérios
interpretativos; A parte 3 estuda o impacto do fenémeno da fragmentagio no direito
internacional dos direitos humanos, evidenciando, através da jurisprudéncia da Corte
Interamericana de Direitos Humanos, a aplicagio de regras do direito internacional
geral para interpretar a Convengﬁo Americana sobre Direitos Humanos. Finalmente,
chega-se a conclusdes sobre a interpretacio no tempo dos tratados em matéria de direitos
humanos, como resultado do contraste entre a aplicagio intertemporal que a Corte tem
feito da Convengio Americana, o Reporte sobre Fragmentagio da Comissio de Direito
Internacional em 2008, ¢ os achados preliminares do Grupo de Estudo sobre Acordos
e Préticas Subsequentes respeito da interpretagio de tratados e o assunto do passo do
tempo.

Palavras-chave: Interpretacio de tratados, tratados no tempo, direito humanos, Corte
Interamericana de Direitos Humanos, acordos subsequentes.

Introduction

When applying the necessary abstract rule of law to the concrete case, they
(international tribunals) create the legal rule for the individual case before them. The
actual operation of law in society is a process of gradual crystallization of the abstract
legal rule, beginning with the Constitution of the State, as the most fundamental and
abstract body of rules and ending with the concrete shaping of the individual legal

relation.
H.LAUTERPACHT!

The principle of pacta sunt servanda as one of the cornerstones of
international treaty law implies that agreements must be kept. No matter
how clearly constructed treaty provisions are, there will be a need for
further concretizing: “Rules which originally appear to be sufficiently

clear, may turn out to be ambiguous in the light of unanticipated cases or

circumstances”. 2

Far from being static, treaties are dynamic legal instruments. Between
the search for stability in the application of the provisions over time, the
pursuit of the treaty’s object and purpose under changing circumstances
and subsequent developments, difficulties arise as a consequence of
the absence of a centralized legislative power in international law.
This is compounded by the lack of an established hierarchy among
international legal instruments. It is precisely in the gaps between
sources of international law, particularly in the application of treaty and

customary law, > such as the Vienna Convention on the Law of Treaties
(hereinafter VCLT), where the issue of treaties over time centers its
discussion.

This issue has been subject of analysis in contemporary international
law from several perspectives. In 2006, the International Law
Commission (hereinafter ILC) concluded its Report on the
Fragmentation of International Law, which included an analysis of the
rules of treaty interpretation, suggesting differential application of varied
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means of interpretation in “self-contained regimes”. Meanwhile, the
ILC has studied subsequent practice since 2008 under the direction of

Professor Georg Nolte, 4 currently focused on “Subsequent Agreement

and Practice in relation to interpretation of treaties”, and has reached

some relevant conclusions. >

In the arena of international adjudication, tribunals have applied
varied rules of interpretation to address the effect of the passage of
time over treaty provisions. The application of International Human
Rights treaties over time poses an additional challenge for the judiciary.
The emergence of unforeseen factual scenarios different from those
acknowledged when the treaty was drafted, and the expansion of norms
concerning certain guarantees, paired with the need for protection of
individual and collective rights, have implied approaches beyond the
VCLT rules of interpretation. The Inter-American Court of Human
Rights (hereinafter IACTHR) has included in its jurisprudence several
approaches to treaty interpretation that contrast the approach suggested
by the ILC conclusions concerning treaty interpretation in self-contained
regimes, and resemble general international law’s rules of interpretation
for the protection of fundamental rights and guarantees.

1. General rules of treaty interpretation

As international law is based on varied sources of diverse origin, treaties
constitute a means of creating and modifying existing norms. The
multiplicity of parties and subjects implies challenges and several criteria
for interpretation, a scenario in which the possibility of fragmentation has

been suggested. 6
Treaty interpretation has been classically conceived as “a single
combined operation, which places appropriate emphasis on the various

means of interpretation indicated, respectively, in articles 31 and 32”.

7 These VCLT rules provide general principles as a starting point

for interpretation, including good faith, the need to analyze ordinary
meanings, 8 and context, object, and purpose. 9 At the time when such
rules were introduced during the negotiation of the VCLT, a scholarly
sector considered it dangerous that the interpreter could approach such a
task with his or her mind partly made up rather than open to all evidence

that may be brought, 192 notion that misconceived the function of

interpretation. 1

Recognizing the relevance of the textual interpretation of a treaty,

2 the traditional notion of interpretation has a wider approach —

without regard for the textual, subjective, or teleological nature of the

method used— °

which will always imply going beyond the principle
. . 14 . .. .

or doctrine stated in the treaty. * The need to concretize treaties implies

consideration of all the concomitant circumstances of the case at hand, to

obtain a result “to effectuate the larger general purpose which the parties

desired the treaty to serve”. °
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Before analyzing the phenomena related to treaties over time in the
IACTHR we will elaborate on the following means of interpretation: i)
“Subsequent practice and agreement” contained in article 31 (3) (a) (b) of
the velt, ' i) “evolutive interpretation” framed in the jurisprudence of
international tribunals, and iii) the principle of “systematic integration”

covered by article 31 (3) (c).
2. Means of interpretation

2.1. “Subsequent conduct” a joint “subsequent agreement” and “subsequent
practice”

Subsequent agreements and practice are forms by which, after the
conclusion of a treaty, the parties present a consistent and systematic way

of understanding and applying the treaty or its provisions, in such a way

7

that it becomes relevant. 17 These rules, contained in article 31 of the

VCLT, follow aline of reasoning developed in Air Transport Arbitration
Award (USA v. France) ' and in the 1962 Case concerning the Temple
of Préah Vibéar. In such cases, the conduct of the Parties at the time
when their first differences arose upon the application of an Agreement
are “a possible source of a subsequent modification, arising out of certain

actions or certain attitudes, having a bearing on the juridical situation of

the Parties and on the rights that each of them could properly claim”. '

Article 31 distinguishes between subsequent agreement —article 31
(3) (a)— and subsequent practice —article 31 (3) (b)—. ** The ILC has
defined the former as “an agreement between the parties, reached after
the conclusion of a treaty, regarding the interpretation of the treaty or the

application of its provisions”. 21 Subsequent practice is the conduct in the
application of the treaty attributable to a State Party after its conclusion,

which “constitutes objective evidence of the understanding of the parties

2 In terms of the ILC “[it] consists

as to the meaning of the treaty”. 2
of conduct in the application of a treaty, after its conclusion, which
establishes the agreement of the parties regarding the interpretation of
the treaty”. B

In 2010 professor Nolte proposed to address “subsequent agreement”

and “subsequent practice” jointly, using the term “subsequent conduct”.

# The ILC finally distinguished the value of both terms stating that a
“subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provisions” ipso facto has the
effect of constituting an authentic interpretation of the treaty, whereas
a subsequent practice only has this effect if it “shows the common
understanding of the parties as to the meaning of the terms”. =

Both phenomena constitute “objective evidence of the understanding
of the parties as to the meaning of the treaty”, * and may contribute
to a clarification of its meaning, narrowing the possible meanings of a
term or the treaty as a whole or confirming a wider interpretation or a
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certain scope for the exercise of discretion by the parties. ¥ With the
passage of time, “[they] may assist in determining whether or not the
presumed intention of the parties upon the conclusion of the treaty was

to give a term used a meaning that is capable of evolving over time”.

% In practice, the jurisprudence of the International Court of Justice

(hereinafter ICJ) has adopted general denominations that include both

subsequent agreement and subsequent practice. 2

2.2. Evolutive interpretation

This criterion deals with the context and norms applicable as means
of interpretation of a treaty after the passage of time, appealing to
the current intentions of the States or the finding on the text of the

agreement of terms that, by definition, are of evolutionary nature. > This
approach acknowledges that treaties are intrinsically “porous to their legal
environment. The normative character of a practice may therefore either
be anchored in a conventional regime or derive from the international
31 32

legal order”. The intertemporality of treaties secks to provide
an answer as to whether a treaty should be interpreted in light of the
factual and legal circumstances present at time when it was concluded

(contemporaneous interpretation), or the circumstances prevailing at the

time of application. 3
In 1964, Article 56 of the travaux préparatoires of current VCLT
Article 31(3)(c) read: “In the light of the general rules of international law

in force at the time of its conclusion”. 3 WWhen this Article was introduced
to the ILC, some considered that it had not dealt specifically with the

effect of an evolution of the law on the interpretation of legal terms in a

treaty, and was therefore inadequate. *°

The text only partially covered
the question of intertemporal law, and the ILC concluded that the
temporal element should be removed and the reference to international
law revised, so as to make it read “any relevant rules of international law
applicable in the relations between the parties”. 36

Evolutive interpretation allows for new meanings to be applied to
concepts in the text of a treaty and for the interpretation of terms
in the scope and context of modern conditions. However, it does not
entail absolute liberality for the interpreter to introduce new conceptual
elements to the agreement, there by assuming a treaty-making role, which

remains the purview of States and Organizations as international legal

actors. >’ In some scenarios, this approach provides for a wider spectrum
of interpretative alternatives, even when it cannot introduce elements
that were not initially incorporated in the wording of the treaty; it is
not restricted to the practice of the Parties and can consider the effects
of subsequent legal and factual developments concerning the matter
interpreted. **

In the Inter-American Human Rights System, the evolutive
interpretation of the American Convention on Human Rights (ACHR)
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has allowed the introduction of additional guarantees for the protection
of rights, for example by interpreting the rights originally contained in a
text in the context of new legal developments as described in the Corpus
iuris,® which will be further explained below in a discussion on Inter-
American Case Law.

2.3. Criteria for the application of an evolutive interpretation of treaty
provisions

The ILC has concluded that evolutive interpretation results from the
application of the means established in articles 31 and 32 of the VCLT.
By incorporating criteria such as the nature of a term interpreted on a
case-by-case basis, the evolutive interpretation of a term over time must

result from the ordinary process of treaty interpretation. 40 Eurthermore,
the applicability of such an interpretation should not be left entirely to
the interpreter, but should be based upon the elements of the treaty, in
particular its provisions, the intention of the parties, and its object and
purpose. We have identified criteria for law-makers and legal interpreters
to identify if the hermeneutic path to follow is to be evolutionary, such as

the presence of a) evolutive terms in the treaty; b) an intertemporal law

clause; and ¢) the intention of the parties. 41

2.3.1. Intrinsically evolutive terms in the treaty

Case law has recognized certain provisions that make a treaty suitable
for evolutive interpretation: context-dependent terms such as those used

in the Namibia Opinion by the IC], 4 and terms of generic character,

4 Meanwhile, the ilc’s Conclusions on

as in the Aegean Sea Case.
Fragmentation of International Law established the circumstances under
which a treaty provision may be interpreted in light of international

law subsequent to the treaty: (a) the concept is one that implies taking
subsequent technical, economic, or legal developments into account; 44
(b) the concept sets up an obligation for further progressive development
for the parties; © or (c) the concept has a very general nature or is
expressed in such general terms that it must take changing circumstances
into account. * Furthermore, the nature of the term interpreted is the

main criterion in the conclusions adopted by the ILC in 2013. ¥/
2.3.2. Intertemporal law clause

Ideally, the parties can include a clause in the text of the treaty
concerning the interpretative criteria or rules to follow when applying the
instrument. The ILC Study Group on Fragmentation indicated “it seems
pointless to try to set any general and abstract preference between the past

and the present”. 8 Purthermore, this might be a result of the subsequent
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agreement of the parties during the application of the treaty, or decisions

adopted within the framework of a Conference of States Parties. ¥

Evidence of such agreement could be the case between Burkina
Faso and Niger, where the parties provided specific indications of the
applicable law, including “the principle of intangibility of boundaries

inherited from colonization and the Agreement of 28 March 1987”.

0 The ICJ applied the arreté over the village of Bangaré based

on the “subsequent documents to establish that, during the relevant
colonial period and until the critical date of independence, Bangaré

had been administered by the authorities of the Colony of Niger”. 51
In 2014, the ILC concluded that, in essence, this criterion implied an

acknowledgement of the agreement and common acceptance of the clause

restricting the interpretation of the instrument. >2

2.3.3. Intention of the parties

Considerations regarding the intention of the parties are imperative in
the context of implementing an evolutive approach. As explained by
Jiménez de Aréchaga at the ILC in 1964, the parties either intended to
incorporate a concept that would remain unchanged into the treaty, or,
“if they had no such intention, the legal concepts might be subject to
change and would then have to be interpreted not only in the context of
the instrument, but also within the framework of the entire legal order
to which they belong”. However, the intention of the parties shall not be

limited by “crystallizing every concept as it had been at the time when the

treaty was drawn up”. 53

In the Case of Costa Ricav. Nicaragua, the ICJ considered that since the
parties used generic terms in the text of the treaty, they were consenting
—especially if the treaty had been in force for a long time— to subject

those provisions of the treaty to the evolution of the terms over time.

% The ILC has additionally indicated that an understanding of the

intention of the parties can be inferred from the inactivity of one of the

parties over the conduct of the other (in a mode of acquiescence). >

Within the application of the evolutive interpretation as described in
the vclt, the use of travaux préparatoires and the circumstances under
which the treaty was concluded, can often be required, in addition to the
final wording of the text, as means to identify the intention of the parties

and the evolution of the discussion prior to the conclusion of the treaty. *°

Once the previous criteria have been identified for the application
of evolutive interpretation, a question arises concerning the sources
applicable to update the treaty’s provisions to the time of their
application. Two scenarios may trigger the application of an evolutionary
perspective on a treaty: the emergence of a factual circumstance, and
a legal change in time, in which case a resorting to the principle of
“systematic integration” in concordance with Article 31 (3) (c) will be

helpful. We will focus exclusively on the latter, highlighting that the
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change in the political context may become State conduct if consistent
and repeated over time, acquiring legal value as described above.

2.4. Defragmentation: Systematic integration as the key for evolutive
interpretation

The principle of “systematic integration” is considered to have the

<« . . . . . . »
status of a constitutional norm within the international legal system

*7 serving by analogy as a master-key to a building, The use of individual

keys will suffice to open the doors to particular rooms. In exceptional
circumstances, it is necessary to use a master-key to access all of the

rooms. % Similarly, the framework established by the treaty may open
some particular doors, but sometimes external sources are needed. A
master-key called “systematic integration” found in the Article 31 (3)
(c) incorporates “any relevant rules of international law applicable in
relations between the parties” into the interpretative parameters to bring
treaties or treaties provisions up to date.

Within such interaction, the ILC Conclusions on Fragmentation have
recognized that “whatever their subject matter, treaties are a creation

of the international legal system and their operation is predicated upon

59

that fact”. Therefore, the relation between norms of clarification,

application, update, or modification must be identified in accordance

with VCLT rules on the interpretation of treaties. 60

The nature of the treaty will provide the interpreter the elements to
address the questions presented by the application of the treaty and in
some scenarios, these elements will be found within the treaty framework
itself. Article 31 (3) (c) “deals with the case where material sources

external to the treaty are relevant in its interpretation. These may include

other treaties, customary rules, or general principles of law”. 6l

Hence, the use of a broad provision as “systematic integration” may
pose the danger that the interpreter can incorporate elements into the
treaty that the member States did not give their consent to incorporate
or were even opposed to. In the Oil Platform Case, a landmark for the
application of Article 31 (3) (c) as a framework of interpretation, the ICJ
considered that this article “was thus used to introduce the entirety the
law of jus ad bellum, even though, in the jurisdictional phase of the case,

such Court stated that its competence was limited to considering Article

62

X(1) of the Treaty of Amity-freedom of commerce”. Renowned

scholars have remarked that in such scenarios, “the provision brings with

it as many problems as it resolves”. ¢

2.5. Evolutive Interpretation v. Subsequent Conduct?

Generally, two outcomes may be extracted as the result of interpretation
of treaties over time: i) the subsequent conduct of the parties, either by a
tacit agreement evidencing a common understanding of the content of a
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provision, or an express one materialized in a legal instrument, gives rise
to a particular way in which the instrument should be interpreted and
applied. On the other hand, ii) when there is a change in the context,
even without the intervention of the parties, such a change necessarily
leads to a modification in the practical application of the provision to
cover the appearance of factual scenarios that were unforeseen during the
treatymaking process.

In practice, such different means of interpretations are not applied
as independent perspectives, but rather as complementary tools. The
Gabcikovo-Nagymaros Project case (Hungary/Slovakia) exemplifies treaty
interpretation in light of subsequent acts, developments, and events
that affect its existence, content or meaning. The ICJ held that
newly developed norms of environmental law are relevant for the
implementation of the Treaty and that the Parties could, by agreement,
incorporate them through the application of several of its articles. o4

The Costa Rica v. Nicaragua case concerning navigational rights over
the San Juan River illustrates the relationship between subsequent
conduct and evolutive interpretation. The Court faced the intertemporal
question, having to choose whether to follow Nicaragua’s request to apply
the notion of comercio as it existed at the time the treaty was concluded, or
as understood today by the parties. The IC]J determined that even when
the terms of a treaty must be interpreted based on the parties’ common
intention contemporancous with the conclusion of the treaty, such an
approach does not preclude the possibility of considering the changed
meaning of the term at the time of interpretation for the purpose of its
application.

The Court concluded:

The subsequent practice of the parties, within the meaning of Article 31 (3) () of
the Vienna Convention, can result in a departure from the original intent on the
basis of a tacit agreement between the parties. [...] it is indeed in order to respect
the parties’ common intention at the time the treaty was concluded, not to depart
from it, that account should be taken of the meaning acquired by the terms in

question upon each occasion on which the treaty is to be applied. ©°

Judge Skotnikov challenged the real intention of the parties to apply a
notion of commerce different from the one existing at the time the treaty
was concluded, indicating that such approach “counter [ed] the principle
that limitations on sovereignty are not to be presumed”. ° He further
considered that “the Court should have examined the practice of the

Parties subsequent to the conclusion of the Treaty”, ¢’ concluding that
“the subsequent practice in the application of the Treaty suggests that the

Parties have established an agreement regarding its interpretation: Costa

Rica has a right under the 1858 Treaty to transport tourists”. 68

These common results let us conclude that the idea of interpretation
discussed by the members of the ILC in 1966 is in force today. “[T]he
application of the means of interpretation in the article [today’s Article
31 (3)] would be a single combined operation. All the various elements,
as they were presenting any given case, would be thrown into the crucible,
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and their interaction would give the legally relevant interpretation”. ©

The Costa Rica v. Nicaragua decision evidences how subsequent practice
can complement the evolutive interpretation of the treaty, arriving at a
more accurate and safer understanding of the parties” intentions.

The evolutionary interpretations or the systemic approach to treaties
do not necessarily reach different results, but rather provide tools
to address the same issue with different approaches, often providing
the same result in a complex interpretative operation. A careful and

thoughtful interpretation under the principles of pacta sunt servanda,

70

“systematic interpretation”, and the notion that “treaties are not

just dry parchments” T but dynamic legal instruments, constitute

the cornerstone for the “evolutive interpretation” of the treaty as an

alternative for responding to new needs from international society and

the emergence of new scenarios for treaty application. ">

3. Treaties over time in the jurisprudence of the Inter-
American Court of Human Rights

The ILC report on Fragmentation defines self-contained regimes 73 as

interrelated wholes of primary and secondary rules that cover some

particular problem differently from general international law. ”* Human
rights treaties regulate the relations between states and individuals,

“unlike treaties of the ‘classical kind’ since they go beyond reciprocal

obligations”. 5

They are often identified as special in the sense that
the rules of general international law are assumed to be modified or
even excluded. “Protection takes the form of such arrangements for
monitoring or ensuring respect for human rights as are provided for in
the conventions themselves”, ®  providing principles for interpretation,

which might differ from general law in analogous situations. 77

Through an analysis of the jurisprudence of the Inter-American Court
of Human Rights (IACTHR), in this chapter we will evidence the
use of interpretive means such as “subsequent conduct”, “evolutive
interpretation”, and systemic approaches, which are general rules applied
but not limited to the specific context of human rights provisions. This
chapter seeks to demonstrate that even when the IACTHR has applied
particular interpretative theories, the rules for interpretation of human
rights treaties are essentially the same as for any other treaty.

3.1. Human Rights Law: Special regimes and the need for unification

The international legal system “consists of erratic parts and elements
which are differently structured so that one can hardly speak of a
homogeneous nature of international law. This system is full of universal,

regional or even bilateral systems, subsystems and sub-subsystems of

78

different levels of legal integration”. However, this does not imply

that a special interpretation model needs to be developed for each of these
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systems, subsystems, or sub-subsystems. The peril of fragmentation arises,
as indicated in 1988 by Ian Brownlie, “from the tendency to separate
the law into compartments. Various programs or principles are pursued
without any attempt at coordination. After all, enthusiasts tend to be

single-minded. Yet there may be serious conflicts and tensions between

9

the various programs or principles concerned”. ”  The response to

fragmentation phenomena will be an interpretation procedure based on

the principles of harmonization and systematic integration. 80

The ILC indicated in its Report on Fragmentation that self-contained
regimes, such as human rights regimes, operate in a way similar to
lex specialis, prevailing over general international law. However, general
international law plays two roles regarding self-contained regimes: (a) as
gap-filling, due to the larger scope of general international law it is able
to provide regulations that self-contained regimes have not specified. 81
And (b) as a tool upon the failure of special regimes, when the objectives
are not met or there is non-compliance or withdrawal. In the last scenario,
it still “would have to be assessed above all by an interpretation of its
constitutional instruments. In the event of failure of the lex specialis, the

relevant general law becomes applicable”. 82

Concerning treaty interpretation, the ILC reports on Fragmentation
and Subsequent Agreements and Practice have approached human
rights treaty interpretation from a European perspective, indicating that
principles of dynamic or teleological interpretation focused in the object

and purpose of the instruments are “more deeply embedded in human

rights law than in general international law”. 8

3.2. The Inter-American Human Rights Court Interpretative Clause

The IACTHR is a conventional organ established by the American
Convention on Human Rights. Even though the ACHR does not
provide a special interpretation regime different from the VLCT

customary provisions, it does establish a guiding principle derived from

the object and purpose of the treaty as a starting point for the Court. **

Article 29 of the American Convention indicates that there shall be
no interpretation of the Convention that may allow the suppression

or excessive restriction of rights ¥ or freedoms or that may preclude

guarantees that are inherent in the human personality or derived from

representative democracy as a form of government. 86

Having protection of the individual as the main object and purpose
of the provisions, the pro persona principle becomes a guiding light
for the choice of interpretative rules applicable on a case by case
analysis. Accordingly, the Court has established some common rules
of interpretation via case law that are a constant in the Inter-
American System: i) “human rights treaties are live instruments whose
interpretation must go hand in hand with evolving times and current
living conditions”, 87 ii) the process of interpretation must be “consistent
with the general rules of interpretation set forth in Article 29 of the
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American Convention, as well those set forth in the Vienna Convention

on Treaty Law [...]”, 8 and finally, “when interpreting the Convention
it is always necessary to choose the alternative that is most favorable to

protection of the rights enshrined in said treaty, based on the principle of

the rule most favorable to the human being”. 89

3.3. Interpretative approach of the IACTHR to current issues of evolutive
interpretation of the ACHR

3.3.1. Human Rights and International Humanitarian Law: Another self
- contained regime?

In some cases, the IACTHR had to adjudicate regarding possible
violations of human rights within the context of armed conflict where
international humanitarian law is applicable. % Even though the Court
lacks jurisdiction to declare responsibility for the violation of obligations
contained in instruments other than the American Convention and the
Pact of San José, this lack of adjudicative mandate did not preclude the
application of jus in bello via systematic interpretation.

In the Case of the Mapiripin Massacre v. Colombia, o1

the Court
indicated that “said provisions are useful to interpret the Convention >
in the process of establishing the responsibility of the State and other
aspects of the violations alleged in the instant case”. It further reviewed

that IHL rules were in force for Colombia at the time of the facts of the
case, both as international treaty obligations 9 and as domestic laws, part
of the “Constitutional block”, ** making compliance mandatory for both
State and non-State actors involved in the conflict.

In the 2005 Mapiripin case, the Court applied the pro personae
principle, considering the national and international behavior of
Colombia, to incorporate IHL into the interpretation of ACHR clauses
and attribute responsibility to the State. With this decision, the Court
may have departed from the original intention of the parties, due to
the lack of jurisdiction ratione materiae to declare responsibility on the

grounds of THL. %6

However, when addressing another case that involved human rights
violations in an armed conflict in 2014, the Parties in the case of Cruz
Sdnchez v. Peru and the Inter-American Commission acknowledged such
a systematic approach, coinciding that “the Court shall interpret the
norms of the American Convention in the present case in light of the
pertinent dispositions in international humanitarian law, considering

that the facts occurred in the context of an armed conflict of a non-

international character”. ¥’

In this case, the Court considered it useful and appropriate, given the
specificity of the matter, to take into consideration Common Article 3
of the Geneva Conventions and customary international humanitarian
law. Moreover, the Court considered it to be “unquestionable that the
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dispositions of the American Convention related to the right to life

keep their full validity and applicability in situations of armed conflict”.

% Accordingly, “international humanitarian law does not displace

the applicability of Article 4 of the Convention, but it nourished the
interpretation of the conventional clause that prohibits the arbitrary
deprivation of life because the facts occurred in a contest of armed conflict
and with occasion of the same”.

Since the American Convention does not expressly define the scope of
arbitrariness that qualifies a deprivation of life in the context of armed
conflict, the Court has indicated that

itis pertinent to resort to the corpus iuris of applicable international humanitarian
law to determine the scope of State obligations concerning the respect and
guarantee of the right to life in such situations. It becomes evident that the Court,
via systematic interpretation, has pursued a harmonization of the protection of
the rights and guarantees standard in both systems. The analysis of the possible
violation of Article 4 of the American Convention shall consider among others
the principle of distinction, the principle of proportionality and the principle of

precaution. »

3.3.2. Due Process and the Right to Information on Consular Assistance

In its Advisory Opinion OC-16/99, 10 the IACTHR addressed the
question presented by Mexico on whether the non-observance of the
right to information violated the rights recognized in Article 14 of the
ICCPR, Article 3 of the OAS Charter, and Article II of the American
Declaration. Since the question presented involved the interpretation
of treaties other than the American Convention, the Court used
Article 31 of the VCLT as its interpretative framework. The “evolutive
interpretation” was the mechanism applied to interpret the Convention,
taking a systematic integration approach according to the rules set in the
VCLT.

The analysis of the Court included the principle of good faith
enshrined in article 31, and the ordinary meaning of the text, further
indicating that “the effective protection of human rights constitutes
the object and purpose of the of the American Convention, so when
interpreting it the Court shall do so in the sense that the human rights

protection regime has all its proper effects (effet utile)”. "' The Court has
further indicated that: “To protect the individual and see justice done,
the historical development of the judicial process has introduced new
procedural rights. An example of the evolutive nature of judicial process

are the rights against self- incrimination and the right to have an attorney

present when one speaks”. 12

Furthermore, the Court referred in this decision to the corpus juris of
international human rights law, as “composed by a group of international
instruments of various legal effects (treaties, conventions, resolutions,
and declarations)”. ' The Court considered the effectiveness of the
instrument to develop the aptitude of international law to regulate

relations between States and human beings. In several cases, this need has
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led the Court to “adopt the proper approach to consider this question

in the context of the evolution of the fundamental rights of the human

person in contemporary international law”, 1%

The protection of due process has been the main right in which the ¢ffer

utile ' has been considered a guiding principle for the interpretation of
the convention in every particular case. The consideration of the passage
of time for the purpose of applying the treaty has included issues such as

the difference between human time and time for the purpose of access to

justice 106 3nd the delays in truth-seeking involving mass crimes which

have challenged the effectiveness of the Convention itself by perpetuating

impunity. 107

3.3.3. Indigenous Commaunities’ Right to Property

One of the scenarios in which the case law of the IACTHR has evidenced
a challenge to the passage of time and the recognition of the obligations
of States under the American Convention has been the interpretation
of the right to property in the case of indigenous communities. Due
to the particular understanding of property by ancestral communities
in different States in Latin America, the application of such rights,
recognized in Article 21 of the American Convention has been a
representative scenario for the use of Corpus iuris as a mechanism to give
effect to the protection of such communities and their ways of life.

In the Case of the Mayagna (Sumo) Awas Tingni Community v.
Nicaragua the Court adopted an evolutionary interpretation pursuing
the pro persona principle, in compliance with Article 29 (b) of the
Convention, which prohibits the restrictive interpretation of rights.
It required consideration of indigenous customary law, particularly
regarding the possession of land as the only criterion for the

determination of the right to property over territory, as illustrative

sources of the evolutive interpretation process. 108

Relying on the context in which the legal provision was to be applied,
the IACTHR held in the Case of the Moiwana Community v. Suriname
that the material possession of the indigenous communities and the link

to ancestral property suffice as criteria for the legal recognition of the

right in question. 199 Eurthermore, under a Systematic approach, the

Court considered in the Case of the Yakye Axa Indigenons Community

v. Paraguay 110

ILO Convention 169 compose the corpus iuris protecting indigenous

that other international law provisions including

communities, and are to be included in the considerations regarding the
development of human rights law.

The application of corpus iuris of international law that protects, in
particular, the rights of indigenous communities, has been incorporated
under the pro persona principle to protect communities with a wider
conception of the right to property. Simultaneously, the consideration of
the context, referring to the customary uses of the community, has led
to the systemic approach through the incorporation and recognition of
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traditions under the Scope of the American Convention, essentially using

the following criteria: 11

1) traditional possession of their lands by indigenous people has equivalent effects
to those of a full state-granted property title; 2) traditional possession entitles
indigenous people to demand official recognition and registration of property
title; 3) the members of indigenous peoples who have unwillingly left their
traditional lands, or lost possession thereof, maintain property rights thereto, even
though they lack legal title, unless the lands have been lawfully transferred to
third parties in good faith; and 4) the members of indigenous peoples who have
unwillingly lost possession of their lands, when those lands have been lawfully
transferred to innocent third parties, are entitled to restitution for those lands or

to obtain other lands of equal size and quality. Consequently, possession is not a

requisite condition for indigenous land restitution rights. 112

3.3.4. In Vitro Fertilization Case

In addition, the interpretation of the Court has faced challenges
concerning factual scenarios existing at the time of the drafting but
not included in the Convention, such as the scenarios addressed above,
but also new de facto scenarios that were unforeseeable when the States
consented to the application.

Unlike those affected by an ordinary inter-State treaty, individuals
affected by the “application or non-application of a human rights treaty”
are unable to clearly evidence a subsequent agreement between the
Parties that has a negative effect on their enjoyment of human rights.
The possibility of evidencing subsequent practice in Human Rights is
frequently reduced to the eventual appearance of comparative law on the
same issue within the jurisdiction of other State parties.

In 2012, the Court needed to interpret the scope of application of the
right to life and determine the moment when such protection begins as
part of its analysis of the prohibition of in vitro fertilization (IVF) in
Costa Rica. The Court again took a systemic approach, comparing the
scope of protection of other international human rights instruments. It
addressed supplementary means of interpretation set out in Article 32
of the VCLT, including the travaux preparatoires, seeking an application
of an intertemporal rule to determine the meaning that the Parties
initially sought, considering that IVF did not exist when the Convention
was concluded. The Court took note of its interest in human rights
agreements as living instruments and the consistency of the evolutionary
interpretation with the pro persona principle and the VCLT:

Upon an evolutionary interpretation, the Court has given special relevance to
comparative law, by using national legislation or jurisprudence of national courts
when analyzing specific disputes in contentious cases. The European Court has
used comparative law as a mechanism to identify subsequent State practice, i. e.
to specify the context of a particular treaty. In addition, the third paragraph of
Article 31 of the Vienna Convention authorizes the interpretation of means such
as agreements or practice or relevant rules of international law that States have

expressed on the subject of the treaty, which is related to an evolutionary approach

to treaty interpretation. 113
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3.3.4.1. Advisory Opinion Concerning the Rights of Migrant Children

In 2014, the Court determined the measures due by States for the
protection of children, associated with their migratory condition, in
accordance with the obligations contained in the American Convention.

The IACTHR based its considerations on the VCLT general rules of

“good faith, the natural meaning of the terms used in the treaty in

114

question, the context, and the object and purpose”, indicating that

53.[...] At this point it is essential to bear in mind the specificity of human rights
treaties, which create a legal order in which States assume obligations towards
all individuals within [their] jurisdiction and whose violations may be claimed
by them and by the community of States Parties of the Convention through the
action of the Commission and even before the Court, all of which have the effect
that the interpretation of rules should also develop from a values-based model that
secks to protect American system, from the “best angle” for the protection of the
person.

The practice of the IACTHR evidences the clear continuity of the
approach taken by the drafters of the Convention concerning the lack of
specific rules of interpretation in international human rights law. The case
law of the Tribunal has been consistent in applying the general rules of
treaty interpretation while incorporating elements of other instruments
under a systemic approach to nourish the scope of the protection of the
individuals.

Conclusion: The Work of the Study Group regarding
Human Rights ToT —Fragmentation or Unification—

The analysis of Human Rights Law shows itself to be relevant for the
study of treaties over time, and from its regime we can deduce that the
two main techniques of interpretation, regarding “subsequent conduct”
and “evolutive interpretation”, far from contradicting each other, are
mutually complementary. Recalling the analysis of the dispute that
produced Costa Rica v. Nicaragua, and paraphrasing the ILC preliminary
work of 1964 for the Law of Treaties, interpreting a treaty is an art that
uses different means of interpretation in a single combined operation.

The case law of the Inter-American Court of Human Rights
demonstrates that the hypothesis suggested at the beginning of the
jurisprudential analysis was correct. While supporting the conclusions
on a general regime of interpretation, the case law studied challenges the
original approach of the ILC concerning treaties over time, particularly
the 2008 Report on the Fragmentation of International Law, which
addresses Human Rights as a self-contained regime with specific rules of
interpretation.

From the cases analyzed, concerning issues related to the influence of
time in the application of human rights law, it is possible to determine the
incidence of time in treaty interpretation at different moments. Some of
the key moments for the purpose of interpretation vary from the travaux
pre#paratoires, the underlying conceptions of the drafters, the adopted
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texts of some instruments concerning the same topics, and the very notion

of human rights treaties as living instruments. 115

This evidence reinforces the conclusions presented by the Study Group
on Subsequent Agreement and Practice, which has omitted the creation
of a different set of rules for the interpretation of human rights and
has highlighted the use of national legislation as evidence of subsequent

practice in the IACTHR. 116 These conclusions have further stated that
“the rights and obligations under human rights treaties must be correctly

transformed, within the margin of appreciation, into the law and the

) ) . » 117
international agreements of the respective State party”.

The “evolutive interpretation” and “systemic interpretation”
approaches embrace the object and purpose of human rights treaties
that impose obligations on States to protect the rights of individuals.
Subsequent practice must be analyzed within the scope of the threshold
consented to by the international community and in accordance with
principles of human rights such as the ¢ffer utile, pro persona, and the
corpus iuris approaches particular to human rights as recognized in the
American Convention.

The principle of effer utile as the very purpose of effective protection
of human rights recognized in the American Convention paves the way
for the application of the evolutive approach, while the principle of pro
persona for the systemic interpretation of the rights contained in the
Convention and the subsequent developments in other systems or even
domestic jurisdictions through the corpus juris. While the first has usually
corresponded to interpretation based on the changed context in which
rights are to be guaranteed, the second usually embodies the pursuit of
harmony with the developments in other instruments for the protection
of human rights providing a wider margin of protection for individuals.

In the words of Mme. Boisson de Chazourne, “Attempts at
containment are thwarted by the emergence of similar trends under
thematically different regimes. The latter trend rather supports the view

that the species of practice tends to absorb and give legal shape to both

pragmatic and value-oriented societal demands”. 118

The preliminary conclusions of the ILC study group on the rules of
treaty interpretation regarding subsequent agreement and subsequent
practice are complemented by the jurisprudence of the Inter-American
Court, which evidences how, through interpretation, a self-contained
regime can harmonize itself with general international law.

Human rights principles as a set of rules applicable to daily human
conduct constantly face challenges due to the passage of time, including
the emergence of unforeseen factual scenarios at the conclusion of a
treaty, or when new guarantees arise in the context of rights that have
already been recognized.

The case law analyzed has demonstrated that even when time poses
a significant challenge for the application of human rights provisions,
general rules of treaty interpretation derived from the VCLT provide
the necessary tools to address the task. When interpreted under the lens
of the object and purpose of this regime, which is no other than the



Carlos Enrique Arévalo Narvdes, et al. Treaties over Time and Human Rights: A Case Law Analysis of the Inter-American Court of Human

Righss...

protection of the individual, the general rules of interpretation provide
the required answer, as indicated in the Report on Fragmentation, rather
than functioning as gap-fillers or back up tools. Instead, creating a special
regime for human rights will turn down the existing bridge between
lex specialis and lex generalis, which at the end will have only negative
consequences, weakening both regimes and challenging the effer utile of
the provisions vis-a-vis the individuals that it seeks to protect.
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