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ABSTRACT

Introduction: The autonomy of the individual’s will aiming at the exercise of individual
freedom by refusing the use of a face mask as a means of protection can have serious
collective consequences in relation to the prevention and spread of the contagious
infectious disease caused by SARS-CoV-2. Objective: To analyze whether the individual’s
freedom of self-determination against collective interest in cases of compulsory use of
a face mask will prevail. Method: The study was developed through documentary and
bibliographic collection, with descriptive bias. Results: The official data and guidelines of
the World Health Organization in joint analysis with the existing Brazilian legislation and
the constitutional commandments of fundamental rights, allowed us to reach the result of
the proposed objective. Conclusions: The published normative acts are based on validity
in a federal standard with the status of a law in a formal sense, with the provision for the
adoption of prophylaxis measures, including the mandatory use of the mask, to combat
the pandemic. The prevalence of the collective interest in favor of public health and the
fundamental right to life and health of others is legitimate given the individual’s freedom
of self-determination.

KEYWORDS: Right to Health; Coronavirus Infections; Disease Transmissions Infectious;
Public Health; Prevention and Control

RESUMO

Introducdo: A autonomia da vontade do individuo visando o exercicio de liberdade
individual ao recusar a utilizacdo de mascara facial como meio de protecdo pode
trazer sérias consequéncias coletivas em relacdo a prevencdo e a propagacdo de
doenca infectocontagiosa causada pelo SARS-CoV-2. Objetivo: Analisar se a liberdade
de autodeterminacdo do individuo em confronto com o interesse coletivo nos casos de
utilizacdo compulsoria de mascara facial ird prevalecer. Método: O estudo foi elaborado
por meio de coleta documental e bibliografica, com viés descritivo. Resultados: Os dados
oficiais e as orientacdes da Organizacdo Mundial de Salde em analise conjunta com a
legislacao brasileira existente e os mandamentos constitucionais dos direitos fundamentais
nos permitiram chegar ao objetivo proposto. Conclusées: Os atos normativos editados tém
fundamento de validade em norma federal com status de lei em sentido formal, havendo
neles a previsdao de adocdo de medidas de profilaxia, dentre elas o uso obrigatorio da
mascara, no combate a pandemia. A prevaléncia do interesse coletivo em prol da saude
publica e do direito fundamental a vida e a salde de outrem s&o legitimas frente a
liberdade de autodeterminacéo do individuo.

PALAVRAS-CHAVE: Direito a Salde; Infecces por Coronavirus; Transmissdo de Doenca
Infeciosa; Salde Publica; Prevencéo e Controle
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INTRODUCTION

The whole world is experiencing a health crisis caused by the
new coronavirus (SARS-CoV-2), which causes COVID-19 (2019-
nCoV). Its reach and spread have brought about behavioral
changes everywhere. Some of these changes were driven by the
individuals’ own awareness and attitudes, and others were moti-
vated by the rules that came into force in various countries in
the hope of preventing the spread of the virus and protecting
local populations.

It was no different in Brazil. The number of infected people
and the death toll of COVID-19 indicated a rapid increase in
the spread of the disease. The significant increase and the fast
spread were pointed out by a study on the Evolution of the Prev-
alence of COVID-19 Infection in Brazil (Epicovid-19-BR)," carried
out by the Federal University of Pelotas.

Because of the severity of the disease, new laws, provisional
measures, decrees, resolutions, and all sorts of regulations from
various sources have become part of the Brazilian regulatory
framework. The new rules were reflected in criminal laws, the
General Data Protection Act, labor laws, the Health Insurance
Act, consumer laws, the Rental Act, and several other laws, acts,
and regulations in force in Brazil. The number of new rules and
norms was so high that, to enable easier search and research,
the federal government’s website? keeps a constant update
of ordinances, provisional measures, decrees, and other acts
related to the coronavirus pandemic.

One of the most far-reaching measures was the mandatory use of
face masks, not only as Personal Protective Equipment (PPE) for
professionals,>*° but as a form of protection for all individuals.®’

Acting in a preventive manner, the Brazilian Ministry of Health
(MS) launched its first guidance, on a non-compulsory basis,
with Informative Note n. 3/2020-CGGAP/DESF/SAPS/MS, sug-
gesting the production of homemade masks for general use by
the population,” with the exception of people suffering from
flu symptoms in home isolation and their caregivers (for these,
the use of surgical masks is recommended). The ministerial
note suggests that the population produce and wear homemade
masks and recommends that other prevention and control mea-
sures be maintained.

The guidance aims to reduce the risk of spreading the disease by
eliminating or decreasing the spread of droplets expelled from
our noses and mouths. This measure guarantees an auxiliary
physical barrier that can reduce the number of cases, as long as
there is massive compliance of the population.?®®

Some social and economic characteristics of the population, the
denial of the disease,’ the lack of effective information'’, the
shortage of surgical masks (proven effective), the fear caused by
the unknown disease, and several problems in public healthcare
services, combined with the political problems that plague Bra-
zil”? and the politicization around two forms of behavior (isola-
tion/social distancing with limited activities vs. free movement
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in public spaces with immediate resumption of economic activi-
ties) are factors that may be contributing to the despair, confu-
sion, and mistrust'® of many people regarding compliance with
prophylactic measures. Consequently, these measures are not
achieving their objective of curbing the spread of the disease.

The number of detected COVID-19 cases in Brazil' rose from
one positive case and no deaths on March 4, 2020, to 1,032,913
confirmed cases and 54,771 deaths on June 19, 2020. The last
30 days of this period also witnessed the greatest spread of
the disease.

The number of deaths in the months following the first case
revealed the exponential growth of the disease in Brazil. In
just over 100 days, the disease spread at a lightning speed and
sparked discussion about whether or not wearing face masks
should be mandatory to improve individual protection and cur-
tail the pandemic.

Does the compulsory use of protective face masks (even if home-
made) by everyone in collective or private environments with
significant traffic of people limit individuals’ freedom of choice
or is their use reasonable considering the risk of contamination
and the primacy of public and collective interests in the health
and epidemiological control of COVID-19?

The present study analyzed whether or not self-determination
regarding the refusal to wear face masks will prevail over the
State’s ability to demand this compliance from everyone.

This problem is a legal matter. It consists of knowing whether the
decrees and rulings issued by the heads of the executive branch
in the units of the Brazilian federation (states, Federal District
and municipalities) are valid to oblige people to wear face masks
under the law in force in Brazil.

The question arises because article 5, item Il, of the 1988 Federal
Constitution (CF/88) determines that “no one shall be obliged to
do or stop doing anything except under the law”, law meaning a
legal (coercive) precept (rule of conduct) derived from the com-
petent branch of government. However, some claim that, strictly
speaking, the competent body to create laws is the legislative
and not the executive branch, as seen in the decrees questioned
in this paper.

Furthermore, in order for a provision to be legally binding,
being required by a law is not enough. It must not be contrary
to legal provisions of a higher level, under the penalty of being
declared null and void due to unconstitutionality or because
it is contrary to human rights treaties incorporated into the
Brazilian legal system.

METHOD

To address the problem, we adopted a technical-legal method
that basically consists of interpreting the text of legal norms,
classifying and systematizing rules, and defining principles.®
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The procedure consisted of finding out whether or not the obli-
gation to wear face masks imposed by the decrees is supported
by the law, as required by the Federal Constitution.

To this end, we interpreted the text of Law n. 13.979, of February
6, 2020. It “provides for measures to deal with the public health
emergency of international concern resulting from the coronavi-
rus”.'® We sought to verify whether the use of face masks is pro-
vided for, even if generically, in the wording of said law.

In particular, through grammatical interpretation, we sought to
extract the legal meaning from the text of article 3 of the law,
which establishes that, in order to manage this public health
emergency, “the authorities may adopt, within the scope of their
competences, among others, the following measures [...] vacci-
nation and other prophylactic measures”.

We used deductive reasoning: if the law obliges its addressees to
comply with the prophylactic measures adopted by the govern-
ment, and since the use of face masks is one of those prophy-
lactic measures, then these executive authorities can lawfully
and legally impose the use of face masks, as long as other legal
requirements are respected.

Therefore, the decrees in question only clarify or explain the
generic content of the law and do not innovate the legal order
by creating obligations without legal support.

Then, we sought to verify whether or not the generic or express
legal obligation to wear masks as a prophylactic measure was
contrary to any supralegal or constitutional norm because it
would limit the fundamental right to freedom and self-determi-
nation (art. 5, Il, CF/88).

For this purpose, we conducted a balance or weighting judgment
of the interests at play, namely the right to individual freedom
and self-determination vs. the collective right to public health,
epidemiologic aspects, and the individual right to health.

This judgment used an axiological or evaluative criterion that may
be questionable but that produces results that can be refuted or
distorted, given the methodological procedure adopted.

In the scale of values obtained from the relevance of the interest
involved (collective vs. private), our preliminary finding is that the
collective interest in public health in an emergency state, recognized
by the law, as well as the individual right to health and life, would
lawfully warrant State intervention in the sphere of individual free-
dom to impose the use of face masks as a preventive measure to
curtail the disease. The technique we adopted was bibliographic and
documental research of texts and data published on official websites.

The data, numbers, and rules analyzed are from the period
between March 1, 2020, and June 19, 2020.

RESULTS AND DISCUSSION

On January 30, 2020, the World Health Organization (WHO)
declared that the outbreak of the disease caused by the new
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coronavirus, called COVID-19, was a Public Health Emergency of
International Concern (PHEIC). Shortly thereafter, on March 11,
2020, the WHO declared that COVID-19 could be characterized as
a pandemic. Since then, several countries on all continents have
started to fight the disease, always receiving technical support
from the WHO."”

The 196 countries that are legally bound to the International
Health Regulations took on several obligations with a view to
preventing, protecting, controlling, and providing a public
health response to the international spread of COVID-19. These
regulations establish measures to reduce risks to public health,
avoiding unnecessary interference with international traffic
and trade.'

Some of the main obligations include the maintenance of a rela-
tionship center with the WHO (National Focal Point), the provi-
sion of information, the permanent assessment of health risks in
accordance with WHO guidelines, the development of capabili-
ties, health surveillance, and response services.

Therefore, the work of the Brazilian State during this disas-
trous event must also be guided by the rules to which Brazil
has agreed with other sovereign States and international orga-
nizations. It is also reasonable for Brazil to cooperate with the
WHO and follow its guidelines to carry out internal measures to
fight the virus.

While countries try to comply with the Health Regulation
agreement, several studies are underway to find out how the
virus that causes COVID-19 spreads, the possibilities of treat-
ment, and the means of immunization. What we know so far is
that the new coronavirus (SARS-CoV-2) is transmitted mainly
by contact with respiratory droplets and that there is no
vaccine or safe and effective treatment scientifically proven
against the disease.

Since the disease can be transmitted from an infected person
to others mainly through droplets from the nose or mouth that
spread with coughing, sneezing or even as the person speaks, this
transmission can be avoided when a minimum distance is main-
tained between people and face masks are worn correctly,% in
addition to other rules of respiratory etiquette, meaning respect
and care for the others.

To help respond to and curb the pandemic, non-pharmacolog-
ical interventions (NPIs) are indicated by the MS?' both under
individual and community scopes. We highlight some of them:
hand washing, social distancing, respiratory etiquette, proper
cleaning of environments, and closing of places of intense
people traffic.

If properly conducted and in conjunction with the use of face
masks, NPIs can be effective to reduce the spread of the disease.?

The initial WHO guidance on the use of masks was that surgical
masks should be worn by: i) people with respiratory symptoms,
such as coughing or difficulty breathing, including when seeking
medical attention; ii) healthcare professionals and people who
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provide care to individuals with respiratory symptoms; and iii)
healthcare professionals, when entering a room with patients or
treating an individual with respiratory symptoms.?

The guidance, therefore, was related to the use of surgical
masks only by healthcare professionals in general or people with
respiratory symptoms and, depending on the situation and the
characteristics of each country, it could be analyzed and used in
addition to the three options described above.

The growing number of cases and deaths, however, revealed
the need to review the guidelines for personal and community
prevention. At the same time, the pandemic also brought about
another crisis: the lack of material and adequate professional
equipment, including surgical masks.

Thus, a new vision emerged on the measures of protection and
use of masks.

The Pan American Health Organization (PAHO), which works
to combat the disease together with the WHO, addressed the
topic during an online press conference and clarified that the
use of homemade masks does not have strong scientific evi-
dence to support that these masks can reduce transmission. It
also clarified that countries that decide to recommend the use
of masks for people without symptoms, including homemade
masks, must also inform the population that this measure alone
will not effectively protect against COVID-19 infection, and
that the other guidelines must be maintained:24?> coughing eti-
quette, avoiding physical proximity to other people, frequent
hand hygiene etc.

Based on the lack of technical and specific knowledge about
COVID-19 and considering the scarcity of “weapons” in the fight
against this disease, the WHO started to accept the recommen-
dation to wear face masks in an attempt to curtail the spread.
On June 5, 2020, the WHO reinforced the previous recommen-
dation and released new guidelines on how to make homemade
masks, suggesting their use to the entire population.?

In addition to surgical masks, the use of homemade masks associ-
ated with other preventive measures is therefore recommended
by international health organizations, but it is not mandatory
according to the guidelines mentioned above.

In preparing for and responding to the outbreak of COVID-19,
Brazil established certain initial measures, which, over a short
period, have been modified and adapted to the local reality.

The use of masks by the population in general was the guideline
proposed by the MS” through Informative Note 3/2020-CGGAP/
DESF/SAPS/MS, which, although official, did not make the use
mandatory. However, in view of the rapid increase in contagion
and the number of infected people, wearing protective face
masks (even homemade) has come to be considered an import-
ant measure in the fight against the coronavirus.

The measures recommended by the Ministry of Health, like
social distancing, frequent hand hygiene, use of 70% ethyl
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alcohol, in addition to wearing a mask and other guidelines,
like proper cough etiquette, may have effective potential for
protection® 202! against COVID-19. The Ministry of Health also
stressed the necessary participation and awareness of the
entire population to interrupt the transmission chain.

In the Informative Note, the ministry calls on society to join the
initiative, called “Masks for All” (# Masks4All), which reinforces
the “I protect you and you protect me” motto.

The Brazilian Society of Infectious Diseases (SBI) released a Clar-
ification Note? on the use of masks in the COVID-19 pandemic
on April 2, 2020. It was updated on April 8, 2020, and stated
that surgical masks should be worn by patients with respiratory
symptoms (coughing, sneezing, difficulty breathing), healthcare
professionals, and support professionals who assist suspected or
confirmed COVID-19 patients. Considering the shortage of masks
in the consumer market, homemade masks can also be used by
the population as a form of mechanical barrier. These documents
highlight the importance of maintaining other preventive mea-
sures, such as social distancing, avoiding touching your eyes,
nose and mouth, in addition to hand hygiene with water and
soap or 70% ethyl alcohol.

The SBI clarifies that cloth masks can reduce the spread of the
virus by asymptomatic or pre-symptomatic people who may be
transmitting the virus without knowing it. However, the SBI also
remarks that cloth masks do not protect those who wear them
because of these masks’ low filtration effectiveness.

Finally, the various guidelines provided by health-related
agencies, including the guidelines provided by the WHO,
PAHO, MS, and SBI, had similar recommendations on the pos-
itive need to wear face masks as a means of protection for
the entire population, including the possibility of wearing
homemade masks.

To overcome the health crisis, despite the limited number of
“weapons”, several governments began to follow the updated
guidelines and declared the mandatory use of masks, either
homemade or professional, as a public policy of necessary and
urgent implementation, in an attempt to protect their popula-
tions from the spread of the disease.

And so it was done in several places. Municipal and state govern-
ments issued decrees?” and regulations, each with its own partic-
ularities, but all aimed at imposing the use of masks in public or
collective environments.

In the state of Sao Paulo, state decree n. 64.959, of May 4, 2020,
provided for the general and mandatory use of face protection
masks, preferably of non-professional use, in public spaces and
inside establishments.

In the state of Rio de Janeiro, state decree n. 47.060, of May
5, 2020, determined that users and employees of rail, inter-
city and interstate road, metro, and waterway transportation
under the responsibility of the state of Rio de Janeiro must
wear protection.
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In the state of Ceara, state decree n. 33.608, of May 30, 2020,
established that people in the COVID-19 risk group are subject to
a special duty of protection and cannot circulate in public spaces
and roads, or private spaces and roads similar to public roads,
unless they are wearing masks.

In the state of Pernambuco, state decree n. 48.969, of April 23,
2020, recommended the use of masks, even if handcrafted, by
the general population in the state of Pernambuco, notably by
people who have to leave home and circulate on public roads to
work or purchase essential products or services, including when
using mass transportation.

In the state of Amazonas, state decree n. 42.278, of May 13, 2020,
established the use of face masks, preferably non-professional, in
areas of public access and common use by the population.

In the state of Para, state law n. 9.051, of May 7, 2020, provided
that all citizens within the state are required to wear protective
masks when on the streets and in public spaces, and even on
buses and other forms of passenger transportation.

In the Federal District, decree n. 40.648, of April 23, 2020,
determined the mandatory use of face masks, according to the
guidelines of the State Department of Health of the Federal
District, in all public spaces, public roads, mass transportation,
commercial, industrial and service establishments, and in areas
of common use in residential and commercial buildings.

In the municipality of Sao Paulo, municipal decree n. 59.396, of
May 5, 2020, determined the mandatory use of masks in public
spaces and public areas according to the state rule.

In the municipality of Santos, municipal decree n. 8.944, of April
23, 2020, considered the use of non-professional face masks
mandatory in the public areas of the municipality, in the estab-
lishments that were authorized to operate, in public or private
means of transportation, and for working in shared environ-
ments, in both public and private sectors.

In the municipality of Rio de Janeiro, municipal decree n.
47.375, of April 18, 2020, made the use of face protection
masks mandatory as a complementary measure to reduce con-
tagion by SARS-CoV-2.

In the municipality of Manaus, municipal decrees n. 4.821 and n.
4.822, of May 8, 2020, determined the use of protective masks
for access and permanence in mass, private, and individual pub-
lic transportation for passengers, and in commercial establish-
ments in the municipality of Manaus.

There are many other municipalities and states, which, through
decrees and regulations, have determined a similar obligation to
wear masks in public environments, in mass transportation, and
in all environments of heavy people traffic.

Therefore, these rules have a common instruction to make the
use of masks mandatory, each with its local particularities,
but all with the same purpose of containing the spread of the
new virus.
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In addition to all these rules, we have extensive regulation on the
health crisis. The problem can be dealt with at the federal, state
or even municipal level, along the lines of what was enshrined by
the Brazilian Supreme Court (STF) in the Direct Action of Uncon-
stitutionality (ADI) 6341/DF.%

The STF Plenary endorsed the preliminary decision by Justice
Marco Aurélio, reaffirming that the measures adopted by the
President of the Republic in Provisional Measure n. 926, of
March 20, 2020, do not exclude the overlapping jurisdiction
of the other federated entities to fight the pandemic, nor do
they prevent the adoption of administrative and normative
measures within the scope of these units of the federation.
However, the possibility that the Federal Executive branch
could determine what public services are essential was lim-
ited in favor of the autonomy of local jurisdictions. The sen-
tence validates compliance with the measures adopted by the
states, municipalities, and the Federal District to fight the
new virus.

There could be some conflict between regulations and the con-
stitution. This is because one could argue that these regulations
contradict the constitutional fundamental right that guarantees
that no one shall be obliged to do or stop doing anything, except
if required by the law.

Legally, the executive branch could not issue this type of rule
of conduct. A priori, this is the responsibility of the legislative
branch. However, for such regulations to be valid, the required
conduct must be provided for by the law and cannot be contrary
to supralegal or constitutional rules and human rights treaties to
which Brazil is a signatory.

Making an interpretive and deductive analysis, not only the rul-
ing of the supreme court, but also Law n. 13.979/20, of federal
scope, which outlines general rules on the conduct and fight
against the coronavirus,'® provides legal support to the measures
enacted by municipalities, states, and the Federal District.

Still in terms of legislation that can support coercive measures
for the use of masks as a means of protection, we have Bill n.
1.562/2020, which, if approved, will amend and add texts to
Federal Law n. 13.979/2020.

The bill had already been approved by the Chamber of Deputies
on May 19, 2020, and finally passed on June 4, 2020, in the Fed-
eral Senate, with unanimous approval.?’ On June 28, 2020, it was
still waiting for the President’s approval.

The bill provides for the mandatory use of protective masks in
public places, public agencies, places with heavy people traf-
fic etc., except in some specific situations, like in the case of
children under three years of age, people with disabilities, and
other situations listed in the document. The bill provides for
penalties and liability for noncompliance, use of law enforce-
ment bodies, and the application of fines to offenders. It is
expected to last as long as the public health emergency arising
from COVID-19 persists.
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If approved by the President, soon the obligation that today is
valid in some states and some municipalities will be enforced
with greater federal legislative reach in the entire country, for
as long as the new coronavirus pandemic lasts.

This compulsory use of masks leads us to the conflictive analysis
proposed in this study: the individual’s right to self-determination
in the face of the obligation imposed by new legislation.

As a particularity to be considered, recent events that have
occurred throughout Brazil may indicate some resistance to the
compulsory use of protective masks.

These are circumstances that we observed and that suggest the
population’s non-compliance with the rules, like on April 25,
2020, when a report of the Semandrio newspaper revealed that,
in the Serra Galcha region, there was substantial resistance to
masks despite the obligation imposed in more than 20 municipal-
ities in that area.*®

Another occurrence was reported in the municipality of Santos,
where the city administration imposed several fines on residents
who refused to wear masks (mandatory in the city).3' In that
same municipality, a citizen filed a lawsuit seeking personal
exemption from the obligation to wear a mask. The preliminary
injunction was granted by a lower court but suspended by the
Sao Paulo State Court of Appeals (TJSP), which maintained the
obligation to wear a mask, considering the situation of public
calamity and the possibility of exceptional measures in favor of
the health and life of the population.

Resistance was also perceived in the state of Amazonas. The A
Critica newspaper reported resistance to masks in an article
published on May 13, 2020, noting that a large portion of the
population of Manaus failed to comply with the municipal decree
that determined mandatory use.3?

In the municipality of Juiz de Fora, on April 20, 2020, a report
from the Tribuna de Minas newspaper exposed the population’s
resistance to wearing masks, which are also mandatory in that
municipality.>* In Belo Horizonte, the Estado de Minas news-
paper, in a report from June 25, 2020, found that part of the
population “carelessly and stubbornly” still resisted to wearing
masks, despite their mandatory nature.?

In Brasilia, the Federal District government imposed a fine on the
then Minister of Education, Abraham Weintraub, for circulating
in a public environment on June 14, 2020, without a face mask—
mandatory by local decree.?®

As the ultimate demonstration of resistance to the use of protec-
tion, the very leader of the Brazilian nation, who often appears
in public without a face mask, had his conduct legally condi-
tioned by Citizen Suit n. 1032760-04.2020.4.01.3400, which is
being judged in the 9th Federal Civil Court of the Federal Dis-
trict. Federal judge Renato Coelho Borelli granted an injunction
obliging President Jair Messias Bolsonaro to wear a protective
mask under penalty of a daily fine in case of non-compliance.¥
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The lawsuit is still pending and there was an appeal by the Gen-
eral Counsel for the Federal Government.

In this explanation, we found some human behaviors that show
individuals possibly acting to defend their own interests and
their right to self-determination.

To analyze this right, first we have to consider the individual,
whose notion is debated by scholars who associate this right to
his or her freedom of choice (considered by these scholars to
be the cornerstone of the autonomy of the will, in the sense
of self-determination).® For self-determination, the right to
choose, the expression of the will, and freedom are taken into
account, recognizing the individual’s prerogative to establish his
or her own rules of conduct, within an empty space delimited
only by the law.

The Federal Constitution of 1988 expressly recognizes the right
to freedom and individuality when dealing with fundamental
rights and instrumental guarantees to protect those rights. The
autonomy of the private will is, therefore, supported by the
power of individuals to choose what suits them, provided that,
for this, they do not infringe the law or the rights of others.

When we analyze the precepts of fundamental rights, centered
on the inviolable dimension of the rights to life and health, con-
sidering that everyone is equal before the law (art. 5, CF/88),
we see that individual interests and self-determination are
undeniably guaranteed.

This is because fundamental rights ensure a series of guarantees
to citizens, as if they were rights that cannot be questioned by
the power of the State or by other individuals.*

Since these rights are unquestionable and immediately
enforced—for they are bound to the positive constitutional
norm—in a democratic State ruled by law, the right of the indi-
vidual over the public interest will prevail.

In a joint analysis of the principle of broad legality in light
of the individual freedom provided for in the constitution,
in which no one shall be obliged to do or stop doing anything
except under the law (art. 5, Il, CF/88), individual reasons are
greater than State reasons, since general laws condition and
bind fundamental rights.

The autonomy of the will, in contemporary law, however, arises
not only as a form of individuality for each human being, but as
an individuality that cannot override the collective social inter-
est, due to the latter’s broader social function.

Considering these arguments, individual freedom may be
restricted when confronted with collective well-being and the
mandatory protection of health that is guaranteed to all and a
responsibility of the State (art. 196, CF/88).

The colliding position of these rights is clear: on the one hand,
the free individual who has the will and freedom of individ-
ual choice, on the other hand, the State, in support of the
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community, responsible for the physical integrity and health
(constitutional requirement of health guarantees).

If we uphold only one of these rights, does that mean we are
violating the other?

In cases of conflict of rights, is State interference in the auton-
omy of the individual’s will legally supported?

The principle of proportionality casts light on these issues and
helps us weigh up and resolve the conflicting rights. This weight-
ing considers the encumbrance and the benefit enabled® by the
coercive measure for the use of masks.

It is true that if individuals refuse to wear protective face masks
in the manner established by the law, they will be fined accord-
ing to the appropriate regulations. It is also certain that wearing
a mask is one of the ways to create a barrier against the spread
of COVID-19, reducing the possibility of contamination. Masks
do not immunize the individual, however, they can check the
proliferation of the disease and enhance the protection of the
community as a whole.

It is easy to draw a parallel with the obligation to vaccinate for
other diseases. The understanding is the same. The obligation is
intended not only to protect an individual’s health, but mainly
to protect the health of the population from infectious diseases.
In vaccination, the autonomy of the will yields to the public and
collective interest.

Individual interest cannot take precedence over collective inter-
est when it comes to something as serious and important. The
interest in defending society and the community by imposing the
use of face masks in situations like this overrides an individual’s
interest and autonomy.

Since no one is obliged to do or stop doing anything except
under the law, it is necessary to find the validity basis of state,
district, and municipal decrees, in a legal hierarchy, so that
there is no conflict with the freedom of self-determination.
In this case, the basis was confirmed by art. 3, Ill, of Law n.
13.979/2020, which provides for the compulsory implementa-
tion' of prophylactic measures.

Among the prophylactic measures, defined as measures
employed to prevent diseases,*' we can include the use of face
masks in public places, places that are open to the public (estab-
lishments), mass transportation, and public services, since it is
a preventive measure to contain the virus and curb the spread
of the disease.

The question, therefore, admits State intervention, as an excep-
tion, and provided that some requirements are demonstrated, as
in the case we analyzed.

The protection of life and collective interest is a legitimate
cause for the supremacy of public interest over private inter-
est. This conclusion does not limit the individual’s fundamental
right. This limitation can be imposed, however, provided that:
i) it is justified, ii) it is a proportional limitation, and iii) it
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meets social interests. The prevailing interest cannot be public
or private, but social, so as to benefit and protect the commu-
nity as a whole.

In this sense, with proven social interest and laws and reg-
ulations that support the proportionality of the most rel-
evant interests (the life and health of the community), for
epidemiological surveillance and public health purposes, the
public interest is axiologically greater than people’s right to
self-determination.

Morally speaking, wearing a mask should simply be an act of
consciousness by the individual, without the need for legislative
intervention. Legally, we have a human conduct that has become
mandated by the State, which sets rules about behavior and col-
lective coexistence.

Not only does the mandatory use of face masks as a means of
protection find support in the fundamental rule of maintaining
the health and life of the community, but also in other legal
instruments that guarantee enforced compliance, under penalty
of fines and other sanctions. This is the case of non-compliance
on the part of commercial establishments, which are also sub-
ject to the rules of the Federal Health Code (Law n. 6.437, of
August 20, 1977), and non-compliance with the rules of the Bra-
zilian Penal Code, whose content and consequences could yield
another study.

Thus, the autonomy of the will is morally conditioned to the
achievement of the common good. Legally, following the judg-
ment of proportionality, an individual’s sacrifice is small com-
pared to the extremely serious sacrifice of exposing oneself and
others to the risk of diseases and their spread to the detriment
of public health.* The individual exercise of autonomous will,
therefore, is limited by the interest of the community in achiev-
ing the social good.*

Failure to comply with the use of masks may leave the individual
vulnerable to the disease and make him or her a risk factor and
a vector of COVID-19 spread, especially if he or she is asymptom-
atic or during the pre-symptomatic phase of the disease.

The protection measure is also supported by the question asked
by the WHO: “What can | do to protect myself and avoid trans-
mitting it to others?”

CONCLUSIONS

It is well known that, to date, there is still no vaccine available
for COVID-19. Studies are being carried out all over the planet
in a tireless search for an effective solution. Most likely, when a
vaccine finally becomes available, it will be mandatory in Brazil,
as it happens with other diseases.

However, since there is still no drug or vaccine that can help
us stop COVID-19, the few existing protection measures must
be taken seriously. The refusal to wear masks may increase the
number of people exposed to contagion and the rates of spread
of the disease.
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Failure to comply or refusal to wear face masks as a means of
protection against the new coronavirus reveals the current ten-
sion and the conflicts within the population and may be worsen-
ing this public health emergency.

This situation is being experienced by everyone in this pandemic,
so individuals are obliged to comply with measures that can help
reduce the spread of COVID-19. The controversy that could be
questioned is related to the mandatory use of masks in public or
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