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ABSTRACT

Objectives: This article aims to explore the feasibility and applicability of restorative
justice as a solution for resolving disputes and crimes related to Rohingya smuggling in
Aceh. The study investigates the fundamental features of restorative justice, emphasizing

its guiding concepts.

Methodology: Utilizing a multidisciplinary approach, the research incorporates literature
studies, case studies, comparative studies, and qualitative analysis to comprehensively

analyze the potential of restorative justice in addressing Rohingya smuggling cases.

Findings: The study reveals that applying restorative justice to instances of refugee
smuggling can yield significant benefits. Key findings include the active engagement of all
parties, the fulfillment of victims' rights, rehabilitation of perpetrators, and sustained

reconciliation.
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Conclusion: The application of restorative justice increases the likelihood of recovery and
justice in Rohingya smuggling cases. By ensuring the active involvement of all
stakeholders, respecting victims' rights, rehabilitating perpetrators, and fostering ongoing

reconciliation, restorative justice proves to be a promising avenue.

Recommendations: The article concludes with several proposals to address obstacles and
enhance the possibilities of implementing restorative justice in resolving incidents of
Rohingya smuggling in Aceh. These recommendations aim to strengthen the effectiveness

of restorative justice practices and facilitate positive outcomes.

Keywords: restorative justice; smuggling; immigration law; international protocol;

Rohingya.
RESUMEN

Objetivos: Este articulo tiene como objetivo investigar la aplicabilidad de la justicia
restaurativa en el contexto del contrabando de Rohingya. El estudio examinara las

caracteristicas mds esenciales de la justicia restaurativa, incluyendo sus conceptos guia.

Metodologia: Se emplean estudios de literatura, estudios de casos, estudios comparativos
y andlisis cualitativo. A través de un analisis, este estudio argumentara que aplicar la
justicia restaurativa a casos de contrabando de refugiados puede proporcionar beneficios

significativos.

Conclusiones: El estudio concluye que la justicia restaurativa puede aumentar la
probabilidad de recuperacion y justicia en casos de contrabando de Rohingya al asegurar
la participacion activa de todas las partes, el cumplimiento de los derechos de las victimas,

la rehabilitacion de los perpetradores y la reconciliacion continua.

Recomendaciones: Se presentaran varias propuestas para abordar obstdculos y mejorar
las posibilidades de implementar la justicia restaurativa en la resolucion de incidentes de

contrabando de Rohingya en Aceh.

Palabras clave: justicia restaurativa; contrabando; ley de inmigracién; protocolo

internacional; Rohingya.
RESUMO

Objetivos: Este artigo tem como objetivo explorar a viabilidade e aplicabilidade da justica
restaurativa como uma solucio para resolver disputas e crimes relacionados ao
contrabando de Rohingya em Aceh. O estudo investiga as caracteristicas fundamentais da

justica restaurativa, enfatizando seus conceitos orientadores.

Metodologia: Utilizando uma abordagem multidisciplinar, a pesquisa incorpora estudos

de literatura, estudos de caso, estudos comparativos e andlise qualitativa para analisar de
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forma abrangente o potencial da justica restaurativa em lidar com casos de contrabando

de Rohingya.

Resultados: O estudo revela que a aplicacio da justica restaurativa em casos de
contrabando de refugiados pode proporcionar beneficios significativos. As principais
descobertas incluem o envolvimento ativo de todas as partes, a garantia dos direitos das

vitimas, a reabilitacio dos perpetradores e a reconciliacio continua.

Conclusio: A aplicacio da justica restaurativa aumenta a probabilidade de recuperacio e
justica em casos de contrabando de Rohingya. Ao garantir o envolvimento ativo de todas
as partes interessadas, respeitar os direitos das vitimas, reabilitar os perpetradores e

promover a reconciliacdo continua, a justica restaurativa se mostra uma via promissora.

Recomendacdes: O artigo conclui com varias propostas para enfrentar obstaculos e
aprimorar as possibilidades de implementacio da justica restaurativa na resolucio de
incidentes de contrabando de Rohingya em Aceh. Essas recomendacdes visam fortalecer

a eficacia das praticas de justica restaurativa e facilitar resultados positivos.

Palavras-chave: justica restaurativa; contrabando; lei de imigracio; protocolo

internacional; Rohingya.
1 INTRODUCTION

In recent years, Rohingya smuggling has become highly complex and controversial
(Kristin; Dewi, 2017). The Rohingya is a Muslim minority residing in Myanmar's Rakhine
state. They confront systemic discrimination, violence, and grave abuses of human rights.
Consequently, thousands of Rohingya have fled Myanmar for safety and a better life
(Malahayati; Rasyid; Iskandar, 2019). However, their escape routes frequently include
exploitative intermediaries or smugglers. Rohingya smuggling involves human trafficking
networks that are illegal and possibly hazardous to the lives and well-being of the refugees
(Missbach; Hoffstaedter, 2020). It entails dangerous border crossings, exploitation, sex
trafficking, and deplorable living conditions.

Traditional criminal law approaches to the Rohingya smuggling problem
emphasise perpetrator punishment and law enforcement (Kristin; Dewi, 2017). However,
the effectiveness of this technique in achieving full justice and long-term recovery is being
called into question. The implementation of restorative justice is an intriguing alternative.
Restorative justice emphasises the rehabilitation of shattered relationships, the restitution
of victims' losses, and the perpetrators' responsibility to rectify the harmful consequences
of their actions (Maglione, 2017). This strategy requires the active participation of all
stakeholders engaged in the recovery process, including victims, offenders, and affected

communities.
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However, applying restorative justice in the context of Rohingya smuggling is
currently limited and requires further investigation. This research tries to address this
knowledge gap by analysing the possibility of applying restorative justice to the smuggling
of Rohingyas. Political, social, and legal context considerations will be considered in this
scenario. This study intends to give new and alternative perspectives that can help achieve
justice, rehabilitation, and a lasting settlement in the Rohingya smuggling case by
understanding the case's complicated background and obstacles.

Some questions that will be addressed in this article are: How may restorative
justice be applied to the issue of Rohingya smuggling’ What difficulties and roadblocks
can be encountered while applying restorative justice to resolve this case? What
recommendations may be made to address these obstacles and enhance the prospects for
implementing restorative justice in situations of Rohingya smuggling! By posing these
questions, this study will attempt to provide answers and analyse various aspects of

alternate uses of restorative justice in Rohingya smuggling.
2 METHOD

Here are some methods we used in studying alternative applications of restorative
justice in cases of Rohingya smuggling:

a) literature study: we conduct a comprehensive literature review and research
relevant to this topic, which involves searching for and analysing books,
scientific articles, journals, research reports, and other relevant sources to gain
an in-depth understanding of restorative justice and the issue of smuggling
Rohingyas (Czaika, 2005);

b) case analysis: we examine relevant cases of smuggling of Rohingyas and analyse
the context, causes, and consequences of these cases. It involves collecting data
and information related to cases of smuggling of Rohingyas from various
sources, including media reports, reports from human rights organisations,
government documents, and previous case studies (Takdir, 2022);

c) qualitative approach: we use a qualitative approach to gain deeper insight into
the perspectives and experiences of victims, perpetrators, and other related
parties in the Rohingya smuggling case. We do interviews with relevant sources,
direct observation, and content analysis of related documents.

Based on the analysis conducted, provide recommendations and practical
consequences about the application of restorative justice in Rohingya smuggling. It
necessitates critical thinking about the potential benefits, barriers, and activities that may
be implemented to reinforce this strategy. This article can provide a comprehensive and

in-depth explanation of alternate applications of restorative justice in situations of
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Rohingya smuggling and their broader consequences by employing this mix of

methodologies.
3 LITERATURE REVIEW

3.1 PREVIOUS RESEARCH

Experts and institutions with ties to refugee management have produced some
pertinent scientific literature on alternate restorative justice applications in Rohingya
smuggling cases. Following, we will discuss the findings of this study from a range of
viewpoints.

Howard Zehr produced important work in restorative justice (Zehr, 2015). The
book discusses a restorative justice approach's fundamental principles and practical
applications. The following conclusions can be drawn from this work: a. Emphasis on
Restoration over Punishment; b. The Role of Victim Centers and Communities; c.
Conflict Transformation; d. Beneficial accountability; e. Impact on the Criminal Justice
System. This book covers the basic principles and practical applications of restorative
justice, providing a thorough understanding of how this approach might affect criminal
justice thought and practice.

From the book "Restorative Justice and Civil Society" edited by Strang and
Braithwaite, it can be determined that this book contains a collection of essays discussing
various aspects of restorative justice philosophy and practice (Jackson; Strang; Braithwaite,
2001). The main points of this book are the relationship between restorative justice and
civil society; social and political considerations; the application of restorative justice theory
and practise; collaboration and networking; conflict transformation and recovery.
Overall, "Restorative Justice and Civil Society" is an indispensable resource for
comprehending the idea and practice of restorative justice in a broader social and political
context. In an effort to create a more equitable and responsive society, the contributors
to this volume examine the challenges, benefits, and applications of restorative justice.

The book "The Oxford Handbook of Criminology" (Cullen; Wilcox, 2015)
contains several important points regarding restorative justice, including Recognition of
Restorative justice, Understanding of the Process and Principles of Restorative justice,
Critical Evaluation of Restorative justice, Alternative Approach in Law Enforcement, and
Context and Developments in Criminology. The Oxford Handbook of Criminology is a
comprehensive and diverse resource for comprehending many criminology-related topics.
The part devoted to restorative justice and alternative methods to law enforcement offers
an in-depth examination of the theory, practice, evaluation, and recent advancements

associated with these approaches.
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An essay titled "Restorative Justice as an Effort to Strengthen the Law Enforcement
System Against Refugee Smuggling Actors" was the initial source for this article (Siregar;
Susila; Firmansyah, 2022). The essay aims to examine the penal provisions against
offenders of refugee smuggling in Indonesia and their implementation. Second, a
restorative justice strategy can be used as an alternative to reinforcing the criminalisation
of refugee smuggling offenders. The study's findings indicate that the criminal provisions
for offenders of refugee smuggling in Indonesia are outlined in Article 120 of Law No. 6
of 2011 pertaining to Immigration. This arrangement is straightforward and, in practice,
creates obstacles for law enforcement officials, including the absence of specific rules, the
lack of distinctions in the threat of criminal sanctions between perpetrators, and the
constraints on setting specific minimum and maximum prison sentences, which are
deemed to severely restrict law enforcement's ability to provide justice for the perpetrators.
The process of meeting offenders, victims, and the community, proceeds concurrently
with the court procedure. Judges can consider the outcomes when determining each

perpetrator's sentence for refugee smuggling.
3.2 RESTORATIVE JUSTICE

Restorative justice is an alternative strategy to resolving conflicts and punishing
offenders prioritising repair and reconciliation (Daly, 2002). This strategy focuses on
rebuilding damaged relationships, recouping victims' losses, and holding perpetrators
accountable for correcting the harmful effects of crime (Maglione, 2017). Restorative
justice often emphasises collaboration, active engagement, and open communication
among all parties. Restorative justice has been implemented in numerous settings,
including the criminal justice system, education, the workplace, and social conflicts
(Coates; Umbreit; Vos, 2003). This strategy strives to foster holistic justice, sustained
recovery, and improved relationships between all involved parties (Maglione, 2017).

The basic principles of restorative justice include focusing on the victims,
reasonable accountability, active participation, re-integration and prevention. This
principle emphasises the significance of victim recovery and their demands. In Rohingya
smuggling, this idea entails giving space for victims to communicate, listen to their stories,
and receive emotional support and trauma healing (Bertolesi, 2017). It also encourages
perpetrators to be held accountable for their actions in proportion to the harm caused.
In this case, implementation includes facilitating perpetrators’ awareness of the
consequences of smuggling Rohingyas and encouraging them to acknowledge and
understand the social and emotional impact experienced by victims (Burkemper; Balsam,
2007).

Restorative justice also promotes the active participation of all parties involved in

the restorative justice process. In this case, active participation involves perpetrators,
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victims, families of victims, fishing communities, and other stakeholders in discussing the
impact of smuggling and seeking solutions together (Dzur; Olson, 2004). The basic
principle aims at constructively reintegrating the perpetrator into society and preventing
the recurrence of similar acts in the future. In this case, implementation includes
rehabilitation, education, skills training and support programs to help perpetrators shift
to positive channels and prevent them from being re-engaged in refugee smuggling (Kury,
2016).

Community building circles accomplish exactly what they say they do: they help to
establish community. It is considered to be the cornerstones of all R] practices since,
ideally, a strong sense of community encourages resilience when harm happens.
Community building circles can be centered on a community, issue, event, or any other

notion involving community members' collective resilience (Introduction [...], 2024).

Figure 1 - Restorative Justice Circles

Tier 3
Connection and Support
Circles

Where the community
gathers around a
member to create
additional, specific
support structures

Source: (Introduction [...], 2024).

These circles assist communities of all sizes in establishing structure by developing
community agreements and establishing community ideals, building relationships via
guided and focused debate, and reinforcing the sense of mutual consequence inherent in
community. While all community circles have the same basic form, they are all different.

In cases of people smuggling and refugees, such as in Australia, the involvement of
most local Indonesians is not very significant when it comes to international smuggling
syndicates. Most of them are simply victims of the seduction of a wider syndicate by the
lure of money for pick-up services for migrants or refugees. Some are poor fishermen and
are not members of international smuggling syndicates (Schloenhardt; Martin, 2012). In
the context of Rohingya smuggling, the fundamental concepts of restorative justice can

be used in various ways. This technique can, for instance, provide space for victims to
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speak and share their experiences. At the same time, perpetrators can listen and
comprehend the impact of their actions through mediation meetings involving all
necessary parties. In addition, educating and enlightening fishermen involved in
smuggling refugees helps foster a better grasp of the legal repercussions and promotes
reasoned accountability.

Involving the community in the restorative justice process also facilitates victim
rehabilitation, social assistance, and future prevention of similar offences. In this setting,
offenders can be reintegrated into society through rehabilitation and skills training
programmes that assist them in adopting a more positive and productive lifestyle.
Implementing the fundamental principles of restorative justice in the Rohingya smuggling
case aims to achieve holistic justice, restore victims, promote accountability, limit the
danger of repeat crimes, and foster social healing.

In situations of Rohingya smuggling, the active engagement of all stakeholders,
including victims, criminals, and impacted communities, substantially impacts recovery
and justice (Daly, 2002). Some of the ways in which such active participation may
influence the rehabilitation and justice process include victim empowerment, recognising
the impact and accountability of actors, restoration, reconciliation, and comprehension
of the local context. Victims' active participation in the restorative justice process allows
them to speak out and share their experiences. It provides a space for victims to gain
recognition for their suffering, express their needs, and receive emotional support. This
participation empowers victims and allows them to participate actively in their recovery
process (Willigenburg, 2018).

Actors' active participation in restorative justice processes allows them to hear first-
hand the impact of their actions on victims and communities. By involving perpetrators,
they can understand more deeply the harm caused and be held accountable for their
actions. This participation can influence actors' understanding and sense of responsibility
for the social and emotional impacts they produce (Luzon, 2016). The active participation
of affected communities, including fishing and surrounding communities, is essential in
recovery and reconciliation. Engaging the community allows them to understand victims'
experiences better, express their concerns and views, and participate in finding solutions
together. This participation helps build bridges between victims, perpetrators and
communities and creates an environment that supports holistic healing and reconciliation
(Boehle, 2021).

The active participation of all parties involved allows for a better understanding of
the local context and the factors that may influence the smuggling of Rohingyas. It
includes an understanding of the social, economic, political and cultural conditions that
may influence acts of smuggling and their impacts. By better understanding the context,
remedies and justice processes can be more relevant and effective in addressing the issues

underlying the case (Clamp, 2012). The active participation of all parties brings diverse
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perspectives and enriches understanding of the Rohingya smuggling case. It enables
holistic healing, reasoned accountability, and reconciliation, strengthening social
cohesion in affected communities. With this active participation, efforts towards justice

and recovery can run more effectively and sustainably.
3.3 CRIME OF PEOPLE SMUGGLING

People smuggling refers to criminal operations involving the illicit transit, transfer,
or crossing of individuals across particular national or regional borders without complying
with the applicable laws (Iselin; Adams, 2003). Typically, this pertains to efforts to
circumvent or violate immigration laws and travel arrangements established by the
concerned country (Blinder, 2015). People smuggling may involve economic migrants,
refugees, or victims of human trafficking, among others (Missbach, 2017). The practice is
carried out by human smuggling networks, which are typically composed of individuals
who financially gain from this illicit activity (Munro, 2011).

People smuggling often involves high risks to victims, such as hazardous travel
conditions, sexual exploitation, forced labour or human trafficking. In many cases, victims
of people smuggling become vulnerable to human rights violations and violence
(Missbach; Crouch, 2013). The international crime of people smuggling is regulated by
international agreements, national law, and cooperation between countries to prevent
and take action against this activity. Law enforcement's primary goal in people smuggling
cases is to protect the rights and safety of victims, punish perpetrators, and prevent these
crimes from being committed on a broader scale (Missbach, 2022).

In Indonesia, human trafficking is also a big problem. In Indonesia, the crime of
people smuggling is governed by Law No. 6 of 2011 on Immigration, which controls
immigration matters, including preventing and prosecuting people smuggling. In
addition, Law Number 21 of 2007 on the Eradication of the Criminal Act of Trafficking
in Persons has laws addressing the eradication of human trafficking, which includes the
crime of people smuggling.

Several factors influence the reality of human smuggling in Indonesia. As an
archipelagic nation with a vast maritime region, enormous waters, and extensive
boundaries, Indonesia is susceptible to human smuggling. Several factors determine the
actuality of the crime of human smuggling in Indonesia. As an archipelagic nation with
huge maritime territory, expansive waters, and extensive borders, Indonesia is susceptible
to human smuggling (Missbach; Sinanu, 2011). Victims of human smuggling are
frequently subjected to sexual exploitation or forced labour. Indonesia can become a hub
for human smuggling networks (Munro, 2011). In Indonesia, active people-smuggling
networks are comprised of individuals who engage in these illicit acts for financial gain.

The limited participation of law enforcement is another factor contributing to people
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smuggling (Missbach; Palmer, 2020). Several agencies, including the Immigration Agency,
the Police, and the Attorney General's Office, are tasked with addressing the criminal act
of people smuggling. To prevent and intervene, interagency cooperation and the
expansion of law enforcement capabilities are crucial (Marsita, 2021).

Enforcement of the criminal law regarding people smuggling is currently pretty
inefficient due to the lack of a specific law governing it; instead, it is based solely on
Immigration Law. Efforts must be made to improve it through penal and non-penal
means, with penal means including the addition of special minimum and maximum
sanction norms against people smugglers. Through law enforcement operations, strict
border restrictions, enhanced international collaboration, and public awareness
campaigns, the Indonesian government has taken steps to improve the handling and
prevention of illegal human trafficking. In Indonesia, handling cases involving people
smuggling is still hindered by reasons such as limited resources, corruption, and the

complexity of the cases.
4 DISCUSSION

4.1 THE ALTERNATIVE APPROACH OF RESTORATIVE JUSTICE IN CASES OF
SMUGGLING OF ROHINGYAS IN ACEH

An alternative application of restorative justice in cases of smuggling of Rohingyas
can be a practical approach for dealing with these cases. Restorative justice offers a
different perspective focusing on recovery and reconciliation, not just the punishment of
perpetrators (Kury, 2016). Following are some debates regarding using restorative justice
in the Rohingya smuggling cases.

Remedies for Victims; A restorative justice approach can pay special attention to
recovering victims of people smuggling (Elvaretta et al., 2023). Victims can talk, share their
stories, and express their needs through the restorative process. It offers victims a sense of
justice and emotional healing and allows them to participate in the decision-making
process regarding recovering their losses.

Responsibilities of the Actors; The restorative justice approach pays attention to the
responsibilities of the perpetrators in repairing the impact caused by the crime (Bertolesi,
2017). In the case of Rohingya smuggling, the restorative process can involve the offenders
in recognising and comprehending the victims' losses. Offenders may be required to
participate in reparative acts, including compensating victims, contributing to
reintegration programmes, or other actions that help repair the harm their actions caused.

Community Reintegration; Restorative justice also pays attention to the offender's
reintegration into society (Rossner; Bruce, 2016). Restorative processes can engage the

community in assisting actors with rehabilitation and behaviour modification. By
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integrating the community, this strategy can facilitate rebuilding damaged connections
and lessen the stigmatisation of offenders. Involving a larger community in the victims'
healing can also assist in their rehabilitation.

Prevention; In addition to focusing on recovery, the application of restorative justice
in cases of smuggling Rohingyas can also have a preventive aspect (Daly, 2002). This
method can suggest more effective prevention strategies, such as education and awareness
initiatives, boosting regional collaboration, and strengthening refugee protection systems,
by considering the root causes and risk factors of people smuggling. It is essential to
emphasise, however, that the use of restorative justice in Rohingya smuggling must
consider the prevailing legal and political framework. In addition, the commitment and
cooperation of numerous stakeholders, including governments, legal institutions, the
international community, and civil society organisations, are critical to the achievement

of this strategy.

4.2 COMPARATIVE ANALYSIS OF THE JUDGES APPROACH IN THE
ROHINGYA SMUGGLING CASE IN ACEH

The impact of handling refugee smuggling cases that are decided typically
compared to using a restorative justice approach can have significant differences. Here are
some impact comparisons between the two approaches:

Focus on Punishment vs Recovery; In conventional treatment, the primary focus is
punishing the offender. The purpose of punishing the wrongdoer may involve criminal
consequences such as jail or fines (Yeager; Chappelle, 2022). This approach, however,
tends to place less emphasis on victim recovery and reconciliation between perpetrators,
victims, and affected communities. Restorative justice focuses on victim recovery and
restoring the social, emotional, and economic harms incurred (Wenzel; Okimoto;
Cameron, 2012). It can help victims in the process of healing and rebuilding their lives.

Victim participation; Typically, the victim's engagement in the legal procedure is
restricted to being a witness or receiving court findings. It is possible for victims to feel
less engaged and less likely to have a voice (Garbett, 2013). In restorative justice, victims
can actively engage in the process and have a part in the decision. It provides awareness
and appreciation for the viewpoints and needs of victims and permits them to articulate
the personal effect they have encountered.

Offender-Victim-Society Relations; Ordinary treatment divides the offender, the
victim, and society. The perpetrator is viewed as a criminal who must be punished, whilst
the victim may feel excluded or uninvolved (Armstrong, 2012). Restorative justice aims to
improve relationships between offenders, victims, and affected communities. It

incorporates open communication, accountability, and reconciliation, which can
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contribute to rebuilding broken relationships and fostering mutual understanding among
all parties.

Prevention and Reintegration; Ordinary treatment typically does not allow for the
future prevention of similar offences or the constructive reintegration of the offender into
society (Ramya Krishnan, 2017). Prevention is a crucial aspect of the restorative justice
strategy. In addition, this strategy considers the reintegration of offenders into society after
being held accountable for their misdeeds. It can assist in avoiding recurrence and
encourage beneficial behavioural adjustments in the offender.

In the context of smuggling Rohingyas, restorative justice can be applied with
several relevant steps and approaches. The first step in implementing restorative justice is
to build a restorative process that involves all parties involved in the smuggling of
Rohingyas, including perpetrators, victims, victims' families, communities, and other
stakeholders. This process must be based on fairness, respect and equity (Augusta-Scott;
Harrison; Singer, 2017). In addition, the main focus of the restorative justice approach is
the recovery of victims. Victims of smuggling Rohingyas need to be given space to speak
and share their experiences. They also need emotional support, trauma recovery, and
assistance restoring their lives (Wiratmadinata, 2023).

The perpetrators of Rohingya smuggling must face the repercussions of their
conduct. A restorative justice method might involve offenders in processes that allow
them to recognise and comprehend the consequences of their acts on victims and society.
Offenders must accept responsibility for their acts and may be required to contribute to
rehabilitation and reintegration initiatives (Karim, 2017). The restorative process must
create space for dialogue and reconciliation between perpetrators, victims and affected
communities. It can include supervised meetings where all parties can talk and listen to
one another. The goal is to build mutual understanding, reveal the impact of the action,
and find solutions together (Boehle, 2021).

In addition, a restorative justice approach must also consider the reintegration of
the offender into society in a way that promotes positive change and prevents the
recurrence of refugee smuggling. It might involve rehabilitation, education, and training
programs to help offenders move on an upbeat track and avoid repeating similar crimes
(Dandurand, 2016). Community support and involvement are significant. Communities
must understand the principles of restorative justice, the importance of victim recovery,
and the need for support for the reintegration of perpetrators. It will help reduce stigma
and strengthen recovery and reconciliation (Wood, 2015).

Applying restorative justice in smuggling Rohingyas requires cooperation between
the government, legal institutions, civil society organisations and related communities.
With this approach, it is hoped that a more just environment can be created, recovery for
victims, accountability for perpetrators, reconciliation, and prevention of similar crimes

in the future.
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4.3JUDGE'S PERSPECTIVE ON THE ROHINGYA SMUGGLING CASE IN ACEH

Judges' perspectives on Rohingya instances involving human smuggling may differ
depending on the case, available evidence, and the judge's interpretation of the law.
Nonetheless, in various court decisions involving people smuggling cases, judges may
apply a variety of generic perspectives. Judges typically follow the applicable laws,
including international laws, rules, and conventions, in cases involving people smuggling.
They will evaluate the presented evidence and verify that the legal proceedings adhere to
justice and human rights principles. The existence of special minimum sanctions is viewed
as requiring further research as to whether they need to be mandatory, as it is difficult for
judges to give the fairest possible decision to smugglers, the majority of whom are
Indonesian Citizens (WNI) with a relatively low involvement role and who are not the
main perpetrators of smuggling, in judicial practise on the field (Missbach; Crouch, 2013).

Judges should pay special attention to protecting victims in cases involving human
smuggling. In making an appropriate choice, they can examine victims' vulnerability,
rights, and humanitarian interests. The judge may consider the gravity of the crime of
people smuggling and the possible risk and suffering of the victims. To discourage such
illegal behaviour and safeguard potential future victims, they may be inclined to impose
harsh punishments on offenders. The Criminal Code governs disparities in roles and
threats of punishment for perpetrators of crimes since, once again, the sentencing process
is directly tied to how judges are needed to award the offenders the fairest possible
punishment based on their separate responsibilities.

The judge will assess the background of the Rohingya human trafficking case in
Indonesia. To reach a fair and accurate conclusion, they can assess evidence, such as
perpetrator admissions, recordings, witness testimony, and other evidence. The judge may
also consider mitigating considerations, such as the defendant's cooperation with legal
authorities, admission of guilt, or personal history, which may influence the sentence.

However, in reality, the confusion of judges in passing a fair verdict on the
perpetrators of smuggling refugees, especially residents, is also related to the indecision in
regulating refugee smuggling in the Immigration Law, especially regarding the
differentiating roles of the parties involved in smuggling (Schloenhardt; Martin, 2012).
For example, in June 2021, the Lhoksukon District Court (PN), Lhokseumawe, North
Aceh, issued a sentence of 5 years in prison and a fine of Rp. 500,000,000.00 for 1
Rohingya citizen on behalf of Shahad Deen Bin Alm. Ashraf Miya and 3 Acehnese
fishermen on behalf of Abdul Aziz Bin M. Yusuf, Faisal Afrizal Bin M. Zaini Bakri, and
Afrijal Alias Raja Bin M. Husen. Legally and convincingly, they were determined to have
violated Article 120 paragraph (1) of the Indonesian Law Number 6 of 2011 on
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Immigration by engaging in people smuggling by bringing Rohingyas to the beach of
Lancok Village, Syamtalira Bayu District, North Aceh District, in early 2020.

The Banda Aceh High Court raised Shahad Deen's sentence to six years in prison
on appeal, while the sentences of three other Acehnese fishermen remained unchanged
at five years each. This case demonstrates that the relatively basic arrangement of criminal
sanctions in Immigration Law still creates complexity for judges attempting to render a
fair decision in cases involving refugee smugglers. In Indonesia, judges' perspectives on
cases involving Rohingyas and human smuggling can differ depending on the case's
specifics, their knowledge of the law, and their discretion. Therefore, it is essential to
examine individual court rulings and judicial opinions in these cases to understand their

perspective.

4.4 AN ALTERNATIVE APPLICATION OF RESTORATIVE JUSTICE TO ILLEGAL
REFUGEE SMUGGLING OFFENDERS WHO DO NOT COMPREHEND THE
LAW

Restorative justice may continue to be applicable in the case of Rohingya smuggling
by uninformed fishermen. Even if perpetrators lack a complete understanding of the law,
a restorative justice strategy can assist them in comprehending the ramifications of their
actions, facilitate reconciliation, and encourage favourable behaviour modification. A
restorative justice method can begin by offering legal education and awareness to
Rohingya smuggling fishermen. This may involve discussing national and international
laws on refugees, the protection of human rights, and the legal ramifications of their
conduct. This education seeks to improve comprehension of the pertinent legal
background.

To foster understanding and reconciliation is possible to convene mediation
sessions between offender fishermen, victims of Rohingyas, and representatives of
associated communities. A mediator versed in restorative justice techniques may facilitate
these meetings. Mediators can aid in initiating mutually constructive discourse,
facilitating the expression of feelings and perspectives, and promoting all parties' efforts
toward rehabilitation and reconciliation. It is essential to involve the community in the
process of restorative justice. In this instance, fishing communities and communities
affected by refugee smuggling must comprehend such conduct's social, economic, and
legal ramifications. By incorporating the community, this strategy can alter attitudes and
foster social support for victim recovery, perpetrator accountability, and future prevention
of similar acts.

In order to prevent a recurrence of refugee smuggling, it is essential to provide
support to the fishermen following the restorative process to assist them in transitioning

to a positive path and avoiding future violations. It may include rehabilitation
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programmes, skills training, and alternative employment options suited to their talents.
Successful reintegration can also contribute to poverty reduction and economic stability
in the community. The use of restorative justice in the context of Rohingya smuggling by
uninformed fishermen necessitates a more sensitive approach to their level of legal
knowledge. In this sense, education, mediation, and community involvement are crucial
for a greater understanding of the law, reconciliation, accountability, and constructive

reintegration.

4.5CHALLENGES AND OBSTACLES IN THE IMPLEMENTATION OF
RESTORATIVE JUSTICE

Several challenges and obstacles involve political, security, and international
cooperation in implementing restorative justice. Political factors can be a significant
challenge in implementing restorative justice. Conflicts of interest, differences in political
views, or particular political agendas can affect the willingness and ability of the parties
involved to adopt a restorative justice approach (Gonzilez; Buth, 2019). Political
instability, regime change, or lack of political consensus can also hinder resolving cases
with a broader restorative approach.

In smuggling Rohingyas, security factors can hinder the implementation of
restorative justice (Pali; Maglione, 2023). The existence of smuggling networks, threats to
victims, or security tensions in related areas can hinder safe and open access to restorative
justice processes (Maley, 2001). The safety of all parties involved must be prioritised to
ensure the smooth running of the process.

Settling Rohingya smuggling cases involves complex international cooperation and
might involve cooperation with refugee source countries, transit countries, and
destination countries (Chavez; Cinco; Drennan, 2015). Challenges in reaching agreement
and international coordination can slow down the restorative justice process (Burkemper;
Balsam, 2007). In addition, differences in legal systems, immigration policies, and the
applicable international legal framework can also become obstacles to achieving holistic
justice.

The application of restorative justice requires adequate capacity and resources.
Training mediators, facilitators, and experts in restorative justice are necessary to ensure
an effective process. However, a lack of adequate capacity and resources at the local,
national and international levels can hinder properly implementing a restorative justice
approach (Flora, 2019). In this case, the application of restorative justice must also
consider the cultural relevance and prevailing values. Existing traditional justice systems,
social norms, and community values must be understood and respected for a restorative
justice approach to be accepted and effective. This challenge may arise in incorporating

restorative justice elements into existing justice systems (Arnaud; Koller, 2017).
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Overcoming these challenges and obstacles in implementing restorative justice
requires cooperation and commitment from various parties, including governments, legal
institutions, civil society organisations, and the international community. Continuous
dialogue, diplomacy and collaborative efforts are needed to overcome these obstacles and

promote better justice and reconciliation in resolving cases of smuggling of Rohingyas.
5 CONCLUSION AND RECOMMENDATION

5.1 CONCLUSION

In the context of smuggling Rohingyas, applying restorative justice offers a holistic
and sustainable approach to dealing with this case. Restorative justice focuses on victim
recovery, reintegration of perpetrators, and reconciliation of affected communities. In
practice, the active participation of all parties involved, including victims, perpetrators
and communities, is crucial to better recovery and justice.

However, the application of restorative justice in the case of smuggling Rohingyas
also faces challenges and obstacles. Political, security, and international cooperation
factors can affect the smooth running of the restorative justice process. Therefore, efforts
are needed to overcome these challenges, such as increasing legal awareness and
education, building capacity and cooperation networks, involving local communities,
supporting resources and infrastructure, integrating cultural perspectives, and
encouraging international cooperation and diplomacy. Through these steps, it is hoped
that the application of restorative justice can strengthen the potential for recovery and
justice in the smuggling of Rohingyas by ensuring the active participation of all parties,
fulfilling the rights of victims, rehabilitation of perpetrators, and ongoing reconciliation.

From the writing above, it can be concluded that in the context of the smuggling
of Rohingyas by fishermen who do not understand the law, the application of restorative
justice is still possible and relevant. Even if the perpetrator does not understand the law,
a restorative justice approach can provide space for understanding, learning, and
reconciliation. In these cases, it is essential to recognise that unlawful offenders may
require a different approach to restorative justice processes. Legal education efforts and
understanding of the consequences of their actions can be carried out as part of the
restorative process. The role of a competent and experienced mediator or facilitator is
critical to guide and support actors in understanding their responsibilities, recognising
the impact of their actions, and finding solutions that can restore and restore damaged
relationships.

In this case, the application of restorative justice must also consider the social
context, culture and local values. Consideration of fishermen's background, such as

knowledge of their culture, customs, and social norms, will help build a better

70 e R. Opin. Jur., Fortaleza, ano 23, n. 42, p.55-76, jan./abr. 2025.



Restorative justice as an alternative approach in the smuggling case in Aceh

understanding of and participation in restorative justice processes. In this case, the active

participation of all parties involved, including victims, perpetrators and affected

communities, remains essential. Engaging the fishing community and providing

opportunities to share their views, feelings and experiences can strengthen shared

understanding, promote empathy and encourage collaboration in achieving holistic

restorative justice.

5.2 RECOMMENDATION

The following are some recommendations that can be put forward to overcome

challenges and strengthen the potential for implementing restorative justice in cases of

smuggling of Rohingyas:

a)

b)

c)

d)

e)

raising awareness and understanding of restorative justice and human rights is
important. It can be done through legal education programs, public campaigns
and training for legal professionals, law enforcers, social workers and the
community involved in handling this case. Comprehensive legal education
must also include protection against people smuggling and refugee rights;
building the capacity of mediators, facilitators and experts in restorative justice
is essential. Training related to restorative justice and mediation should be
provided to professionals involved in handling these cases. In addition,
building regional and international cooperation networks between the
countries involved, civil society organisations, and international institutions
will strengthen the restorative justice approach in dealing with the smuggling
of Rohingyas;

the active participation of local communities in the restorative justice process
is essential. Holding discussion forums, dialogues, and participatory activities
involving fishing and affected communities can help build mutual
understanding, resolve conflicts and seek sustainable solutions. Supporting
local initiatives to promote reconciliation and reintegration will also strengthen
restorative justice processes;

ensuring the availability of adequate resources and infrastructure to support
the implementation of restorative justice is an important step. It includes
strengthening the existing justice system, providing safe and open access for
parties involved, and supporting offender rehabilitation and reintegration
programs. Appropriate resources from government and international agencies
to support restorative justice processes should also be prioritised;

the application of restorative justice must consider the cultural perspectives
and values of the communities involved. Creating spaces for cultural

expression, respecting local traditions, and integrating cultural elements into
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restorative justice processes will help increase acceptance and active
participation by all parties involved;

f) close international cooperation and effective diplomacy are crucial in solving
the Rohingya smuggling case. The countries involved must commit to working
together in combating people smuggling and providing protection for refugees.
Strengthening bilateral and multilateral legal cooperation, information
exchange, and coordination in law enforcement will strengthen efforts to
implement restorative justice.

Through the implementation of these recommendations, it is hoped that the

challenges in implementing restorative justice in the case of smuggling Rohingyas can be

overcome, and the potential for holistic recovery and sustainable justice can be increased.
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