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Abstract:
							                           
In the article, the author addresses the issue of the judicial assessment of expert evidence in Polish criminal proceedings. Over the years, the reliance of the criminal justice system on experts increased dramatically. Nowadays, expert evidence plays a pivotal role in court disputes, directly influencing the outcome of judicial proceedings. Experience, however, shows that erroneous expert reports and flawed testimonies may lead to erroneous judicial decisions inflicting irreparable personal and social harm. Unfortunately, the existing model of forensic expert services in Poland is not prone to manipulations and in its current shape cannot guarantee the reliability of expert evidence. Several procedural and structural solutions have been proposed to enhance the credibility of court-appointed experts over recent years. The author examines their advantages and limitations to identify the ones that are realistic and workable.
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Resumo:
						                           
Neste artigo, aborda-se a questão da valoração judicial da prova pericial no processo penal polonês. Ao longo dos anos, a confiança do sistema de justiça criminal em especialistas aumentou dramaticamente. Atualmente, a prova pericial desempenha um papel fundamental nos processos judiciais, influenciando diretamente o resultado dos casos. A experiência, no entanto, mostra que laudos periciais e depoimentos errôneos podem levar a decisões judiciais equivocadas, causando danos pessoais e sociais irreparáveis. Infelizmente, o modelo existente de serviços periciais forenses na Polônia não é isento a manipulações e, em sua forma atual, não pode garantir a confiabilidade das provas periciais. Diante disso, propõe-se várias soluções processuais e estruturais para aumentar a credibilidade dos peritos nomeados pelo tribunal. Assim, são examinadas as suas vantagens e limitações para identificar aquelas que são realistas e viáveis.
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            1. INTRODUCTION

            Expert evidence plays a pivotal role in modern criminal proceedings, often directly influencing the judicial outcome of the case. As an exclusive product of specialist knowledge, expert evidence is impossible to replace with other means of evidence which makes it an indispensable source of the otherwise unavailable information2.

            The evidential value of the expert’s findings directly depends on their accuracy and reliability. Therefore, it is essential to ensure that the findings are based on sound methodology and adhere to established scientific standards. The substantive assessment of the expert’s report can be, however, a challenging task for a criminal court trying to reach a decision on highly specialised scientific or technical issues.

            It has been proven that erroneous expert reports and flawed testimonies may lead to erroneous judicial decisions inflicting irreparable personal and social harm. Unfortunately, the existing model of court experts in Poland does not offer sufficient safeguards against unreliable and flawed expert evidence. There are no effective control mechanisms in place to govern private experts and forensic service providers. The lack of proper oversight creates a risk of errors and abuses, which in turn undermines the reliability and credibility of expert evidence presented in court. Over recent years, several solutions have been proposed to mitigate the situation, including the legalisation (formalisation) of the so-called meta-experts in criminal proceedings, the introduction of the institution of scientific advisors, obligatory certification, as well as the modification of the experts’ enlistment procedure. The motivation for the study stems from the debate over the draft law on court experts that was submitted by the Polish Minister of Justice in 2019, and the practical challenges that its provisions might create in case the draft is approved by the Polish legislature.

            The aim of the article is to highlight practical challenges related to the judicial assessment of expert evidence in general and, in particular, in Polish criminal proceedings, and examine the pros and cons of the proposed solutions. The author hypothesizes that in order to minimize the risk of expert-related judicial errors, a system of effective structural and procedural guarantees should be established and properly implemented. The author also theorizes that the abovementioned draft law provides only structural solutions, which by themselves can be insufficient. To effectively address the underlying issues, it is necessary to implement a comprehensive approach that includes both structural and procedural safeguards.

            It should be mentioned that the issue of judicial evaluation of expert evidence has been addressed in numerous publications so far. Nonetheless, there is no doubt that the discussion is far from over. The study primarily focuses on Polish legal doctrine and case law. The author believes that the Polish experience could be valuable to the scientific community dealing with such a complex and important topic.

            The article starts with a short historical introduction to the issue. Then the author describes the legal status of expert witnesses in the Polish criminal procedure and the current state of the forensic science service in the country. The next section is devoted to the evaluation criteria used by Polish courts in the judicial assessment of expert evidence. In the discussion section, the author analyzes the merits and demerits of the proposed solutions.

        

        
            2. EVOLUTION OF THE JUDICIAL APPROACH TO EXPERT EVIDENCE

            The unique qualities of expert evidence have placed it at the centre of a long-run scientific debate. An influential German XIX century scholar K. J. Mittermeier wrote that experts should be treated as judices facti since the addressees of their reports, i.e., lawyers, generally lack the knowledge and experiences to properly assess the reliability of presented conclusions as well as scientific soundness of the methodology applied by the expert. Expert reports and their testimony should be treated as a special type of evidence that falls outside the court’s assessment3. Following this view, a pre-revolution Russian scholar L. E. Vladimirov argued that judges should follow court experts like a blind man following his guide. According to him, lawyers are condemned to be incapable of critical understanding of expert evidence. Their skills, knowledge and experience are insufficient to conclude whether the presented conclusions are scientifically accurate and, therefore, trustworthy4. This theory seems to be rooted in the contemporary fascination with the promising new developments in natural sciences and in particular the rise of criminalistics. With time, practising lawyers recognised the complexity of the science behind new types of forensic analysis and became aware of the gap between common and expert knowledge. This gap became even more apparent with the rise of science-based forensic psychiatry – the interface of psychiatry and the law. On one hand, the forensic psychiatrists’ opinion regarding the defendant’s sanity was directly linked to one of the constitutive elements of the crime – historically, criminal liability required both ‘harm and fault’5. On the other hand, it was extremely difficult for the judges to assess this type of expert evidence due to the extensive use of specialized hermetic language, the existence of conflicting theories inside the discipline, and the general lack of precision. Nevertheless, in Europe, forensic psychiatrists were increasingly called upon to testify, and judicial judgements were gradually more tuned to their reports. In practice, the reliability of psychiatric assessments was established based on the experts’ public reputation and their ability to persuade laypeople of their diagnosis and prognosis6. The concept of court experts being judices facti offered an elegant solution to the problem allowing lawyers to overcome inevitable hurdles of the judicial assessment.

            Over time, it became evident that court-appointed and especially party-hired experts could make false statements and were not prone to mistakes and biases. It was recognized that science itself was not static, free of conflicting theories and pseudoscientific methodology. In doctrine, increased the awareness that lawyers as the ones responsible for the outcome of the case should give expert evidence careful and comprehensive assessment. E. Locard, one of the pioneers of French “criminalistique”, wrote that “the ultimate goal of evidence examination is to produce the inner conviction of the judge, therefore all those who interact with criminal justice and above all judges, should have a suitable technical education that enables a clear and complete assessment of the value of the [expert] evidence”. “The judge has to acquire the ability to understand the technical methods used [by the experts] and evaluate the results, without which his internal belief could only be established based on blind faith”7. An Austrian professor of criminal law H. Gross considered expert reports to be the subject of the assessment, emphasizing the necessity of maintaining a critical attitude towards this type of evidence8. Years later, P. Horoszowski, a famous Polish forensic scientist, argued that an expert opinion should be evaluated in the light of all the evidence collected in the case and is not in any form exempt from judicial assessment9. Over time, the concept of court experts being judices facti came to be seen as a relic of a past era, rather than an indicator of an unsolved practical dilemma.

            The so-called Daubert revolution triggered a re-evaluation of many traditional forensic science techniques both in the United States and beyond10. One of the objectives concerned the role of a judge as a gatekeeper “charged with the responsibility of screening unreliable scientific evidence”11 – an expectation that for lawyers as laypersons was and still is hard to match. The Daubert revolution and the following discussion in European legal doctrine can be seen as a new round in the discussion considering the ways lawyers should assess complex expert evidence.

            Privatisation of the forensic science industry in Eastern European countries and the consequent development of an open forensic service market provoked a certain turn in the discussion. Some scholars argued that in practice, the judicial assessment of expert evidence rests on a presumption that this type of evidence is more reliable which puts it in a privileged position. Thus, instead of criticizing the concept of court experts as judices facti lawyers need to accept the truth and concentrate on developing effective (legal) mechanisms to prevent and timely expose expert mistakes and false opinions12. According to J. Kasprzak, judges do not have the competence to question the scientific concepts behind the presented expert report. If the court has doubts regarding the scientific soundness of the expert opinion, it should appoint another expert to re-examine the evidence13. An international survey conducted among law enforcement practitioners and forensic scientists led to the conclusion that “minimal burden should be placed on the judiciary to assess the validity of forensic evidence as they do not have the knowledge and should not be responsible for the quality of an expert witness”14.

            Other researchers point to the negative consequences of the exemption of expert evidence from judicial assessment. B. Ho?yst, one of the prominent Polish criminologists, concludes that the tendency to see expert reports as a simple and complete solution to the problem regarding the establishment of the constituent elements of a crime is reprehensible15. According to V. Krajnik, “the uncritical attitude towards expert opinions, the boundless trust of law enforcement authorities, often combined with an effort to pass on a solution to an ever-widening range of issues, even those of a legal nature or those for which “common sense” is sufficient, lead to delimitation power function and “an expert process” is created instead of a judicial trial”16.

            The question remains: should lawyers make decisions about expert topics and is it possible for lawyers as laypersons to make a substantive evaluation of expert opinions? It appears that the ever-increasing gap between lawyers’ professional knowledge and expert knowledge might leave no doubts as to the answer. On the other hand, the exemption of expert evidence from judicial assessment poses a danger that erroneous, pseudoscientific expert reports will not be recognized in time to prevent irreparable personal and social harm. The task is to enhance the credibility of court experts in criminal proceedings and establish rational trust in their findings. It can be achieved through a set of procedural and structural measures.

        

        
            3. EXPERT WITNESSES IN POLISH CRIMINAL PROCEDURE

            In Polish criminal procedure, there is a clear distinction between lay witnesses and expert witnesses (experts). The latter is subject to a separate set of legal provisions. Their reports (opinions) and testimonies constitute a separate type of evidence. There is no indication in the law of its superiority over other types of evidence. Nonetheless, in case law, there is an informal ranking of expert evidence based on certain criteria. For example, the opinions of scientific institutions (the so-called institutional experts) over-weights the opinions of individual experts based on an assumption that institutional experts usually have better and more reliable equipment as well as more qualified personnel17.

            According to Article 193 of the Polish Code of Criminal Procedure of 199718 (CCP), an expert witness (expert) is a person appointed by a court19 to conduct an examination which requires specialized knowledge and experience in a given field of science, art or craft. The necessity of such an examination born out of the circumstances of the case in question transforms the court’s right to appoint an expert to the court’s direct obligation to do so. The non-meeting of such an obligation may lead to a partial or full annulment of the court’s final decision20. In certain situations, courts are considered to be bound by the experts’ findings21.

            There are two types of court experts in Poland: enlisted experts and ad hoc experts. Enlisted experts can be found on the lists of court experts compiled by the presidents of the district courts22. These lists contain the experts’ names alongside their addresses and respective (declared) specialities. Non-listed, ad hoc experts are usually appointed in cases where there is a need to conduct a relatively rare type of examination and (or) there are no available enlisted experts with the required set of skills and knowledge. If looking for an expert in a given field, the court may also contact a scientific or other specialized institution. Such institutions include the Police Central Forensic Laboratory and its regional affiliates as well as the Cracow Institute of Forensic Research and the forensic departments of Polish high schools and universities.

            It should be mentioned that the case party cannot review the court’s decision on the appointment of the expert without appealing the whole judgement. The parties may though seek to recuse the appointed expert, but only for certain narrow reasons such as the candidate’s connection to the case undermining his objectivity. The parties may propose their candidates though the court is not in any form obliged to accept such propositions or even provide written justification for the decision to deny them.

            Regardless of whether the expert report has been prepared by an enlisted expert or an unlisted ad hoc expert, it should be assessed in the same way without prioritising one type of expert over another23. This rule, however, does not apply to the private experts hired by one of the parties even if such an expert has been enlisted or participated as a court-appointed expert in other criminal cases.

            It is worth noting that the law on criminal procedure does not explicitly exclude party-hired experts’ reports and testimony from possible evidence sources. For example, the defence can obtain the opinion drafted by a private expert and request its submission to the case materials. Nonetheless, the case law and legal doctrine prevail that such a report or testimony cannot be treated as a self-sufficient form of evidence. Instead, it provides information about a possible source of evidence24. The reason is formal and has nothing to do with the competence or skills of party-hired experts. Since such experts are not being appointed by the court, they are not regarded as experts in light of Article 193 CCP. In addition, it is often argued that privately hired experts are financially dependent on the hiring party which will inevitably interfere with their objectivity undermining the reliability of their reports and testimonies25.

            It is worth mentioning that the 2014-2015 reform of the Polish criminal procedure aimed at introducing several elements of the adversarial model, which includes facilitating the use of the opinions of privately hired experts. Following the 2015 parliamentary elections, the political situation in the country changed, and the reform was largely reversed. However, some of the changes remain. The amended Article 393 par. 3 CCP allows for the introduction into the proceedings of private documents collected directly for the purposes of criminal procedure. This means that formally, the defence can present an opinion of a privately hired expert during a court trial, which was problematic before. However, considering Article 193 CCP, the legal status of such an opinion is unclear. In legal doctrine, it is argued that opinions from privately hired experts are not equal to the opinions of court-appointed experts covered by Article 193 of the Code of Criminal Procedure and other relevant provisions. This makes privately hired experts problematic as sources of evidence26. Although a private expert’s report can be read during the court proceedings, due to the lack of clear legal status, it cannot be recognized as a part of the case materials and the subject of judicial assessment similar to the opinions of the court-appointed experts27.

            The main form of expert evidence is an oral or written report (an opinion). Written expert reports are subject to a set of dedicated legal provisions. According to Art. 200 CCP, such a report should contain:

            
            

	1. 
						expert’s name and surname, scientific degree, speciality and current professional position;

	2. 
						data of other persons who participated in the expert examination as well as the form of their participation;

	3. 
						in the case of institutional opinion – the full name of the institution;

	4. 
						date and duration of the expert examination;

	5. 
						the description of the conducted expert examination, observations and findings;

	6. 
						signatures of all the experts who participated in the examination.



        

            For comparison, reports drafted by privately hired experts are not in any way formalised. Usually, they are modelled upon the reports of court experts though it will not change their undefined legal status.

            An important moment is the fact that court-appointed experts are provided with access to all case materials as well as the reports and testimonies of previously appointed court experts (possibly with the court’s special permission). On the other hand, party-hired experts do not have legal access to the case materials which may significantly limit their capabilities. Many types of forensic examinations, such as forensic drug examination, handwriting examination, firearms forensics, digital forensics etc., may require direct access to physical evidence. The defence is allowed to acquaint itself with the indictment and supporting evidence at the end of the preliminary investigation as well as at any moment during court hearings. Nonetheless, it does not apply to physical evidence which the defence may see only in photographs or as a description in procedural documents.

            The law allows for interviewing the court-appointed expert but only in the context of the delivered report or previous testimony. During the hearings, parties have a right to ask questions. Nonetheless, the law does not provide for the participation of private experts as assistance during the interview. They could neither ask questions themselves nor they could assist in formulating the questions – a fact which significantly limits the capabilities of the defence considering the use of scientific evidence.

            If the opinion of the court-appointed expert is incomplete or unclear, contains contradictions in itself, or there is a contradictory opinion on the same matter, the court may appoint the same or other experts to conduct new examinations. As an alternative, some researchers suggest the so-called procedural confrontation – a synchronic court interview of the experts who have formed contradictory opinions. During the hearings, the experts can formulate questions for each other although it is not clear whether the subject of the confrontation should be the contradictory opinions or the experts themselves28. Plus, the confrontation is possible only between court-appointed experts, automatically eliminating private experts. The lack of precise legal provisions and the problems related to the judicial assessment of the results of such confrontations explain why not so many of them are conducted.

        

        
            4. FORENSIC SCIENCE SERVICE INDUSTRY IN POLAND

            Formally, court-appointed experts should be treated in the same way without prioritising any of them based on the fact of their enlistment or affiliation. In practice, however, Polish courts tend to put more trust in the opinions and testimonies of enlisted court experts.

            The enlistment procedure is based upon the decree of the Ministry of Justice of 2005 on court experts29. The lists of court experts are maintained by the presidents of the district courts – there are 45 of them in Poland. Candidates should be Polish citizens of at least 25 years old and possess relevant knowledge and experience. The enlistment is based solely on the documentation provided by a candidate. There is no obligatory test of professional competence in any form. It is not even required to document the possession of specialized equipment providing information on its location, calibration, or quality assurance.

            The lists of court experts should be revised every 5 years, but once enlisted experts are not required to confirm their competence and readiness to serve as court experts. It means that enlisted experts could remain on the lists practically for an indefinite time. The decree provides for the termination and the exclusion of enlisted experts, among others in the case of malpractice or inability to carry on expert duties. In practice, however, such cases are extremely rare due to the lack of effective controlling mechanisms.

            In 2015, the national revision body – Najwy?sza Izba Kontroli - published a report on the state of the forensic science service industry in the country30. In the document, a few major defects of the current system were highlighted. It was found that there were several dead experts on the lists. Some of the enlisted experts stopped working long ago because of age or illnesses. On the lists, there were “experts” who had obtained professional diplomas years ago and since then did not receive additional training. Some candidates didn’t even have specialized equipment to conduct declared types of forensic analysis. It was found that enlisted experts often “transfer” the entrusted examinations to private entities and then sign the findings without conducting the analysis themselves. Some specialized institutions appointed by the courts as institutional experts were routinely subletting the examinations to unlisted specialists who were paid only a part of the received fees. The controlling body noted that expert malpractice did not necessarily lead to exclusion from the list or immediate termination. Organizational chaos and lack of information exchange between district courts allowed some of the excluded experts to successfully re-submit their documents to another district court, thus re-establishing their professional status. The controlling body found that courts and law enforcement authorities preferred experts who promised speedy examinations for a lower price, which led to the situation where unqualified, unequipped and inexperienced “experts” were prioritised over more experienced and knowledgeable specialists. Some of the “experts” were able to conduct hundreds of examinations in inadequately short periods and were suspected of falsifying their reports (an unlawful practice known as dry-labbing
31).

            On the other hand, the controlling body noted the lack of relevant legal provisions concerning unlisted experts which is still relevant today. The private forensic market in Poland was and still is self-regulated. There is a large number of self-declared “experts” and expert service institutions offering compatible prices and promising speedy examinations. Their clients – courts and criminal investigators – are often deterred by the prices and the queues in governmental forensic laboratories. Regularly, such individuals and institutions do not have specialized equipment or permanently employed qualified personnel. Many of them are subletting the entrusted examinations which creates a situation where case materials and collected physical evidence end up in the possession of people unknown to the court or criminal investigators. It is oftentimes the case with digital forensics and forensic genetics where the costs of the equipment and dedicated software can easily outweigh the profits from court appointments.

            Another issue is the lack of proper organization within the expert community. There are only a few non-profit organizations connecting experts from different fields of study which have codes of professional ethics. In other countries, such associations play an essential role in maintaining a diligent level of professionalism and professional responsibility among court experts, but not in Poland. As a result, the information about potential ethical violations committed by the court-appointed experts often does reach the light triggering an appropriate response from the respective authorities. The lack of proper professional organization may be also responsible for the lack of unified and standardized expert methodology in the case of a private forensic service market. The existing professional associations do not usually publish internal best practices, overviews of equipment or descriptions of the methods applied. So far, there have been several cases where court-appointed private experts applied questionable or unreliable examination techniques32.

            To summarise, the existing system is not prone to unethical or even unlawful practices. The abovementioned shortcomings seriously undermine its reliability in terms of providing any reassurances as to the trustworthiness of both enlisted and unlisted court experts. To address the issue, a draft law on court experts published in 2019 introduces a few structural changes, among others:

            
            

	1. 
						the introduction of a national unified database of court experts maintained by the chief of the Cracow Institute of Forensic Research (the Institute);

	2. 
						the introduction of the rule that only the experts included in the database could be appointed as court experts; 

	3. 
						obligatory certification of enlisted court experts with the 5-year paid certificates of competence granted, suspended or withdrawn by the chief of the Institute;

	4. 
						changes concerning the requirements that the candidates for the experts should meet – at least 5-year relevant professional experience and age restrictions (the candidate shall be at least 25 years old and no older than 70 years, shall not be previously prosecuted or sentenced for criminal offences);

	5. 
						the possibility of certificate termination in the case of the enlisted expert committing a criminal offence, violating the conditions of the certificate or delivering a false report or testimony33. 



        

            The draft law has been strongly criticized by the Polish scientific community and practitioners. It is argued that the Institute is one of the many existing forensic service providers in the country. Some of them have even longer scientific traditions and established reputations. There have been also concerns that the Institute could misuse its authority to eliminate or significantly limit the competition in the national forensic service market. In addition, it is unclear how the institute will get on with the task of certifying thousands of experts including the active ones without creating a national shortage and paralysing the system of justice34. Currently, there is no information on further legislative work on the draft law.

        

        
            5. CRITERIA OF THE ASSESSMENT OF EXPERT EVIDENCE

            There is a lack of pre-established legal criteria regarding the assessment of expert evidence by courts. It means that Polish courts are expected to follow a general rule of evidence assessment provided for by Article 7 CCP which says that “courts shall make their judgements based on their conviction, which shall be founded upon evidence taken and appraised at their own discretion, with due consideration to the principles of sound reasoning and personal experience”.

            It is evident though that the assessment of expert evidence may create some challenges that cannot be effectively tackled by employing the principles of sound reasoning or personal experiences. Expert evidence extends beyond the standard of assessment specified in Article 7 CCP35. Therefore, Polish criminal courts have adopted an open set of dedicated criteria over time. A comprehensive analysis of the case law conducted by J. Dzierzanowska and J. Studzinska sheds some light on the reasoning of the Polish judicature. According to the authors, there have been several judgements where the courts – Polish appellate courts and the Supreme Court - provided some useful insights, such as follows:

            
            

	1. 
						while assessing an expert report one should check whether the expert has the special knowledge which is necessary to determine the circumstances that have a significant impact on the outcome of the case;

	2. 
						verification of whether the expert report is logical;

	3. 
						check whether the report is complete, clear and not in conflict with other opinions disclosed in the course of the process;

	4. 
						while evaluating a new and unverified forensic method it is necessary that the proof be conducted from the methodological point of view in an irreproachable manner;

	5. 
						verification of the completeness of the expert report, completeness of the materials that are its foundation, the accuracy of the test and reasoning methods used; 

	6. 
						check whether the justification of the report is formulated in an accessible and understandable way;

	7. 
						conclusions resulting from the examination should, in principle, be firm and clear;

	8. 
						the adjudicating court should be guided by uniformity and universality of the test method and certainty of the results of the research and the organization preparing the report should be certified;

	9. 
						the expert report should be evaluated by the court according to the substantive correctness of the statements the report contained36.



        

            In the newest case law, there has been an opinion that the substantive sphere of the expert report is controlled by the court, which has no specialised knowledge, only in terms of compliance with the principles of logical thinking, personal experience and common knowledge. Therefore, the court’s reference to these assessment criteria constitutes sufficient and proper justification of the reasons for recognizing the expert’s opinion as convincing37. This proves the lack of a unified approach among Polish judges concerning the issue of expert evidence assessment. It is also worth mentioning that most of the abovementioned assessment criteria require a certain level of training and knowledge to make an accurate judgement. Without such knowledge or qualified assistance, judges cannot make informed choices.

        

        
            6. DISCUSSION

            Forensic experts provide scientific and professional data on a specific content area that the participants of criminal proceedings – judges, prosecutors, and defence attorneys – are not familiar with. Their opinions and testimonies are expected to be based on a unified, standardized methodology compatible with the current state of scientific knowledge38. The problem is that most lawyers are only vaguely aware of the current state of science or its particular fields. Although they could follow the internal logic of the expert report and assess the presented findings in light of other available evidence, their assessment is limited39. In practice, criminal courts tend to attach greater importance to the expert’s professional reputation, affiliation or other strictly external factors such as enlistment, specific or special education, and certification. These are undoubtedly important criteria, but they might not be so helpful in identifying erroneous expert reports and faulty testimonies. An efficient system of structural and procedural guarantees should be set up to address the issue.

            In the case of Poland, one of the proposed solutions is the admission of the opinions of party-hired experts as legally equal to the opinions of the court-appointed experts. Their current unclear legal status serves as a major disincentive for defence lawyers. By rejecting the reports and testimonies of private experts for formal reasons, Polish courts not only deepen a dangerous imbalance between the court parties but also increase their heavy dependency on court-appointed experts. When considering the possibility that a private expert may be biased due to being paid by one of the parties in a case, it should be noted that court-appointed experts are also not immune to bias. In particular, police experts may be suspected of being unobjective and serving the interests of the prosecution40. In addition, it is important to notice that court-appointed experts in Poland are not required to mention other scientific methods which lead to different results. Thus, qualified privately hired experts could be an alternative source of otherwise unavailable information.

            In the author’s opinion, a potential solution to the problem could be the enforcement of strict ethical rules on both governmental and private, enlisted and non-enlisted experts. The existing model of forensic services in Poland allows for avoiding responsibility for unethical professional behaviour. There is a limited number of professional associations which have codes of professional conduct and enforce ethical norms on their members including the requirement of impartiality. Among them is the Polish Forensic Association, which has a detailed code of professional ethics, as well as established internal control procedures. However, there are currently insufficient incentives for private experts to become members of this or any other professional association, which greatly limits the level of control that can be exerted.

            The institution of enlistment has been proven to be highly ineffective in terms of maintaining proper control over enlisted experts. As a result, the concerns about the independence and impartiality of party-hired experts in some cases might be justified. In addition, even if private experts were allowed as a source of evidence, it would be very difficult for the court to determine which of the presented opinions was correct. To address the issue, some scholars argue for the introduction of admissibility criteria modelled upon the Daubert standard41. However, the fact that the Daubert criteria have been subject to a variety of criticisms in the United States and beyond should not be ignored. It is highly questionable whether those criteria would be of any significant help because most Polish judges do not have appropriate training or education in science. Others propose the legalisation of the so-called meta-opinions, i.e., allowing the so-called meta-experts to testify on the substance of the opinion of another court-appointed expert42. Nonetheless, under current regulations, such meta-opinions would have a highly questionable legal status since polish law on criminal procedure does not allow such practices. In this respect, a more favourable variant can be the introduction of the institution of the so-called scientific advisors whose task would be to help the court to understand complex expert evidence and evaluate the methodology applied by the court-appointed expert. Such an institution currently exists in several European countries, among others in Denmark. Experts-scientific adviser does not substitute the judge in the judicial assessment of expert evidence. Their task is to provide necessary assistance in the case of complex scientific evidence. In the Polish criminal procedure, courts should be allowed to appoint such advisors either from governmental or non-governmental, private experts. To address potential implications, the advisor should be excluded from being later appointed as a court expert in the same case. The task of the adviser should be to provide a scientific explanation of the currently used and commonly accepted methodology as well as consult the court on the scientific soundness of the studies conducted by the experts in the case. The function of the scientific advisers should be narrowed to providing information for competent decision-making. The legalization of the already existing practice of courts using experts for scientific advice will serve the rights of the parties involved in the case. Case participants should have the same procedural rights as they have with court-appointed experts, including the right to demand the exclusion of the proposed candidate.

            Considering long-run structural solutions, priority should be given to the development of the lawyers’ scientific and technical competence. Criminal lawyers should be educated in basic science and modern forensic techniques. The goal is to help lawyers adopt a critical attitude towards expert evidence and facilitate the process of judicial assessment. The influential 2009 US National Research Council’s (NRC) Report named “judges and lawyers who generally lack the scientific expertise necessary to comprehend and evaluate forensic evidence in an informed manner” as an obstacle to reform. In the final recommendations, the NRC highlighted the need to “support law school administrators and judicial education organizations in establishing continuing legal education programs [in forensic science] for law students, practitioners, and judges”43. In Poland, numerous studies showed that criminal judges consider themselves unprepared when it comes to expert evidence notably of the kind based on new and sophisticated forensic techniques44. Characteristic is the fact that in only one out of ten analysed cases, the judge and the parties questioned the competence of the court-appointed expert45. Over recent years, the number of lecture hours and classes on forensic sciences in the case of Polish law faculties has been gradually decreasing. Some universities, including the leading ones, made the courses on forensic sciences non-obligatory or even completely withdrew them from the program. As a result, Polish students of law have only fragmental knowledge about forensic examinations, their methodology, and their limitations.

            Another available structural solution is the introduction of obligatory certification and standardization of expert methodology preferably by non-governmental professional associations of practising forensic experts. In Poland, these forms of control are already in place in the case of governmental forensic experts. Although the existing system is not ideal, it can ensure the desired repeatability of the results and allow for the verification of the expert’s findings. In the case of private experts, this solution raises many questions and concerns that must be addressed. First of all, there is a need for legal and organizational stimuli encouraging experts to apply for membership in such associations. The purpose of such associations is to establish and enforce professional standards, including ethical guidelines and certification requirements. By becoming members, private experts should have access to ongoing training, continuing education, and support, which can improve their skills and broaden their knowledge. The associations should also provide a forum for forensic experts to discuss current issues and emerging trends, share best practices, and collaborate on research projects. One of the functions of the associations is to establish guidelines for conducting forensic examinations and providing oversight to ensure that forensic evidence is being analysed and presented in a scientifically sound and objective manner. In this way, the associations can help private experts to promote the admissibility and reliability of forensic evidence in court. Being a member of a professional association should be a sign of the enhancement of the expert’s credibility and reputation. Membership in a recognized professional organization should demonstrate a commitment to professionalism and a dedication to upholding ethical and scientific standards.

            Unfortunately, the existing associations of private forensic experts in Poland rely on limited budget resources for developing forensic standards and relevant policies. Their current legal status imposes essential limitations on their control over the forensic service market and existing practices. Given these circumstances, it would have been impractical to assign them the responsibility of certification without providing adequate legal and organisational conditions.

        

        
            CONCLUSIONS

            
            

	1. 
						When confronted with cases involving complex scientific and technical issues, most lawyers and criminal judges lack the scientific background and education necessary to evaluate expert evidence. This gap between expert knowledge and legal expertise places this type of evidence beyond the competence of lawyers, resulting in the credibility of expert opinions being measured by trust rather than reliability. By relying uncritically on expert evidence, judges relinquish their decision-making power to the experts who issue them. There are possible solutions. First, criminal lawyers could enlist the help of scientific advisers who could provide information on the scientific soundness and reliability of expert opinions. In addition, lawyers could receive training in science and its various fields to develop a critical attitude towards expert evidence.

	2. 
						The existing system of forensic science services in Poland is far from ideal. Due to serious organizational flaws, it allows for manipulations and abuses undermining the reliability of expert evidence. The institution of the experts’ enlistment in its current state does provide sufficient guarantees as to the enlisted experts’ qualifications and professional skills. The lack of relevant legal provisions considering the national forensic service market creates favourable conditions for unethical practices including the subletting of entrusted forensic examinations and the so-called dry-labbing.

	3. 
						Standardization of expert methodology and mandatory certification should be introduced as commonly accepted tools for ensuring control over the quality, reliability, and scientific authenticity of expert studies. Non-governmental professional associations of forensic experts should be preferred as certification and standardization bodies.

	4. 
						Information about certified experts should be contained in a unified national database maintained by a respective governmental body. However, professional associations of court experts should have a decisive role in the process of expert enlistment.

	5. 
						Effective enforcement mechanisms are necessary to ensure court experts’ compliance with the norms of professional conduct. Professional associations of forensic experts should devise and enforce codes of professional ethics. 
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