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Abstract:
							                           
This article establishes whether a trial conducted with the use of technical devices with simultaneous direct transmission of video and audio can cause a limitation or even a threat to the realization of the principle of immediacy in criminal proceedings, which is an element of a fair trial. The author identified how the principle of immediacy is implemented in selected orders of European countries, i.e. Poland, Austria, Germany and England. The author analyzed the provisions for conducting a remote trial in Polish criminal proceedings. The author paid particular attention to the technical issues that limit the realization of the principle of immediacy during a remote trial, and presented the results of a survey of members of legal profession in Poland who also perceive these threats (also in the context of the standards of a fair trial). These considerations led the author to conclude that cases of conducting the trial with the use of technical devices with simultaneous direct transmission of video and audio may constitute a limitation of the principle of immediacy and, consequently, pose a threat to fair trial standards.
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Resumo:
						                           
Este artigo analisa se um julgamento conduzido com o uso de dispositivos técnicos, com transmissão direta simultânea de vídeo e áudio, pode causar uma limitação ou até uma ameaça à realização do princípio da imediação em processos criminais, que é um elemento do justo processo. Identificou-se como o princípio da imediação é implementado em ordenamentos jurídicos selecionados de países europeus, quais sejam, Polônia, Áustria, Alemanha e Inglaterra. Então, foram examinadas as disposições para a condução de um julgamento remoto em processos criminais na Polônia, com especial atenção às questões técnicas que limitam a realização do princípio da imediação durante um julgamento remoto, e apresentou os resultados de uma pesquisa com operadores do Direito na Polônia, que também percebem essas ameaças (ao se considerar os standards de um julgamento justo). Essas considerações levaram à conclusão de que os casos de condução do julgamento com o uso de dispositivos técnicos, com transmissão direta simultânea de vídeo e áudio, podem acarretar restrições ao princípio da imediação e, consequentemente, ameaçar os parâmetros do devido processo.



Palavras-chaves: Juízo oral, videoconferência, princípio da imediação, processo justo.
                                






        
            Introduction

            As a result of the entry into force of the Act of June 19, 2020, on Interest Subsidies on Bank Loans to Entrepreneurs Affected by COVID-19 and on Simplified Proceedings for Approval of Arrangement in Connection with the Occurrence of COVID-193, regulations have been introduced into the Polish Code of Criminal Procedure4, based on which it is possible to conduct trial activities remotely, or for a trial participant to participate in such form of a trial or court session.

            The purpose of this article is to analyze the provisions in force in the Polish legal order, based on which the trial can be carried out using technical devices with simultaneous direct transmission of video and audio, as well as to analyze the impact of these technical devices on the implementation of the principle of immediacy in criminal proceedings. The study will use the following methods: dogmatic and empirical, the latter of which will in the presentation consist of some results of a survey conducted among members of the legal profession as part of implementing the grant ‘Remote procedural acts in criminal process’.

            The first part of the article will present issues related to the concept, implementation and exceptions related to the principle of immediacy in the legal orders of select European countries. The next part will discuss the provisions regulating the possibility of conducting a remote trial in Polish criminal proceedings. The last part of the article will be dedicated to the impact of the trial conducted using technical devices with the simultaneous direct transmission of images and sound in the Polish legal order on the realization of the principle of immediacy in criminal proceedings, as well as to answer the question presented in the study title, i.e. does conducting a trial remotely pose a threat to realizing the principle of immediacy? In conclusion, the study will formulate conclusions, and it postulates proposals de lege ferenda, in which it will be indicated in which cases a remote trial via criminal proceedings can be carried out without a negative impact or possible restrictions on the realization of the principle of immediacy.

        

        
            1. The principle of immediacy in the legal orders of select European countries

            
                1.1 Poland

                One of the basic guarantees of a fair criminal trial is the principle of immediacy in the formal sense, i.e. in the form of a requirement to meet the demand for physical contact between the deciding court and the evidence presented at trial. This is because it creates the possibility of a full and thorough analysis and, consequently, the most accurate evaluation of the evidence presented in the case. This especially applies to evidence that is of fundamental importance to determining the limits of the criminal responsibility of the defendant5. As such, the principle of immediacy is counted among the guiding principles of criminal trials in Poland as a principle affecting its model. In fact, in the abstract, this idea that influences the shape of the complaint process to the greatest extent, deciding, along with the principles of accusatorial procedure, adversariality, and transparency, as well as the right of the defendant to a defense, to distinguish this developmental form of the criminal trial. Only in the complaint process, initiated by a complaint about an authorized subject, can there be a dispute between parties, and the court has the opportunity to get as close as possible to the subject of proof6.

                The principle of immediacy is not only a directive to know the facts in the best way and to get as close as possible to the truth using primary evidence first7. In fact, in Polish criminal proceedings, the content of the principle of immediacy is usually presented in the form of three postulates. According to the first, secondary evidence must not be given priority over primary evidence, an indication that is simultaneously a reflection of the desire to establish the material truth. The second postulate dictates that the adjudicating court must directly encounter the sourced the evidence. The third postulate states that the court’s decision should be based solely on the evidence presented at the trial. This is because only at the trial can the conditions for reliable verification of evidence be fully met8.

                The principle of immediacy in Polish criminal proceedings is in force, even though it is not explicitly defined in the provisions of the Code of Criminal Procedure. Indeed, it is derived from the norm of Article 174 of the CCP (‘Evidence from the explanations of the defendant or from the testimony of a witness may not be substituted for by the contents of writings, notes, or official notes.’) and a contrario from the provisions constituting exceptions to the principle of immediacy9. In addition, it is necessary to bear in mind the provision of Article 410 of the CCP, according to the content of which only the totality of the circumstances disclosed during the main trial may form the basis of the judgment.

                Constituting exceptions to the principle of immediacy in Polish criminal proceedings, in the course of the main trial, it is possible to read, to an appropriate extent, the records of the defendant’s explanations previously made as a defendant in this or other cases in pre-trial proceedings, before a court, or in other proceedings provided for by law if they fail to appear at trial, refuse to explain or explains differently from before, or declares that they do not remember certain circumstances10. In addition, if a witness without legal grounds refuses to testify, testifies differently from before, or declare that they do not remember certain circumstances, are abroad, could not be served with a summons, failed to appear due to immovable obstacles, or the presiding judge failed to summon a witness owing to the circumstances indicated in Article 350a of the CCP (the presiding judge may refrain from summoning to trial witnesses who has been examined, who is abroad, or whose circumstances are not so momentous as to necessitate directly examining these witnesses at trial). Meanwhile, a witness has died, it is permissible to read, to an extent appropriate, the records of testimony previously given by the witness in pre-trial proceedings or before a court in this or other cases or in other proceedings provided by law11. It is also permissible to read at the main trial the records of the hearings of witnesses and defendants made in pre-trial proceedings, or before a court, or in other proceedings provided for by law, when direct evidence taking is not necessary and no parties present objects to this12. It is also permissible to read at the trial the inspection, search, and seizure of things reports, as well as opinions from expert institutes, establishments, or institutions, criminal record data, the results of the community interviews, and any official documents filed in pre-trial, during court proceedings, or during other proceedings provided by law13. However, it is not permissible to read the notes of activities for which a record is required14. In addition, any private documents created outside the criminal proceedings, such as statements, publications, letters, and notes, may be read at the main trial15.

            

            
                1.2 Austria

                In Austria, the principle of immediacy is explicitly included in the Code of Criminal Procedure16, however, the principle was not introduced into Austrian law until 200417. It is clear from the wording of Section 13 of the öStPO that the main trial is the focal point of criminal proceedings, during which time the evidence on which a decision is to be made is presented. It is important to note that evidence can be gathered directly, but it cannot be replaced by secondary evidence. Conversely, the contents of files and other documents may only be used to the extent permitted by the provisions of the Austrian Code of Criminal Procedure.

                The principle of immediacy takes the forms of both a formal aspect and a substantive aspect, the former of which states that the court must present all evidence necessary for the decision in the main proceedings. Accordingly, when issuing a judgment, the court may consider only the evidence that was submitted during the main trial18. In the context of the substantive aspect of the principle of immediacy, it should be borne in mind that the court, when it can obtain evidence from various sources, should use the source whose information has been obtained to most directly about the historical facts proving the course of events19.

                As in Polish criminal procedure, the legislator in Austrian criminal procedure allows certain exceptions to the principle of immediacy. One example is the content of Section 252 of the öStPO, based on which, in cases specified by the law, it is possible to read the records of the co-defendant and witnesses, records of evidence, official notes and other official documents containing the testimonies of witnesses or explanations of the co-defendant, expert opinions, and audio, and video recordings of the hearings of the co-defendant or witnesses.

                In addition, it should be noted that Austrian jurisprudence indicates that conducting a hearing remotely is an exception to the principle of immediacy, and the possibility of such a hearing derives from Section 247a of the öStPO. Based on this provision, a witness who is unable to appear in court owing to age, illness, disability, or other valid reason may be questioned using technical devices that allow remote participation in the hearing with simultaneous direct video and audio transmission. The Supreme Court of Justice in Austria has indicated that a request for a videoconference hearing simply cannot be considered a request for a witness hearing, as such a hearing is simply a substitute for an in-person hearing before the adjudicating court20. In one case, the Supreme Court of Justice in Austria found a violation of the principle of immediacy because the criminal proceedings failed to provide adequate means for witnesses to appear in person, which was a violation of the principle of immediacy, especially because the court made no attempt to summon witnesses to appear in person for the hearing21. The Supreme Court of Justice in Austria also adopted the rule that a videoconference hearing, which is a substitute for face-to-face hearing before the sentencing court, is allowed only in cases where the witness is unable or unwilling to appear in court due to residing abroad22.

            

            
                1.3 Germany

                In German criminal proceedings, the principle of immediacy is based primarily on the contents of Section 250 of the StPO23, a norm referred to as the principle of personal hearing, which is based on the fact that if evidence of a fact is based on a person’s experience, said person must be examined during the main trial24. At the trial, it is necessary to consider evidence from the hearing of a specific person whenever the court intends to base a decision on such evidence. As a rule, it is not possible to replace this activity, neither by reading the content of a previously submitted testimony (explanation) recorded in the record nor by submitting a written statement25. It follows from the wording of Section 261 of the StPO that the court decides on and issues a decision based solely the material presented at the main trial26. In German criminal proceedings, therefore, as in Poland, there is no specific provision indicating the existence of the principle of immediacy, which is based on the individual regulations indicated above and which follows a contrario from the exceptions to the principle of immediacy.

                In the context of exceptions to the principle of immediacy, it is worth pointing to Section 249 of the StPO, according to which documents (including electronic documents if they can be read) may be read at the main trial. In addition, based on Section 251 of the StPO, under the conditions set forth therein, the hearing of witnesses, experts, or the co-defendant may be replaced by a reading of the record of their hearing or their written statement. Under Section 253 of the StPO, it is possible to read the records of the examination of a witness or expert during the main trial if they say that they cannot remember certain facts. The records may also be read if there are contradictions to previously given testimonies that arose during the hearing, particularly when they cannot be clarified or otherwise resolved without interrupting the main trial. In addition, under Section 254 of the StPO, the defendant’s explanations that were previously included in the record or the transcript of the audiovisual recording may be read at the trial as evidence of the defendant’s confession. The record of the defendant’s explanations may also be read if contradictions with previously made statements arise that cannot be clarified or resolved without interrupting the main trial. Moreover, the wording of Section 256 of the StPO makes it possible to read official documents during the main trial.

            

            
                1.4 England

                An English criminal trial is essentially a model of the style of criminal trial rooted in the common law system, from which the subordination of evidentiary proceedings to the rule against hearsay evidence (principle of hearsay) comes, which is considered characteristic of and distinguishes this system from the continental system. In a sense, this principle is the equivalent of the principle of immediacy. The principle of rule against hearsay evidence implies the prohibition of proof by means of the hearsay testimony of a witness, intended to ensure adjudication based on the best evidence, free from distortions and risks of falsity27.

                In the Anglo-Saxon model, the purpose of prohibiting the admission of secondary evidence is to ensure adjudication based on the ‘best evidence’ (best evidence rule). It is assumed that the principle of immediacy is a necessary guarantee that members of the jury will maintain impartiality and objectivity. Secondary evidence, being less reliable, is generally considered inadmissible due to having a lower evidentiary value28.

                In the context of exceptions to the above-mentioned rule, it is permissible to take evidence from the statement of a witness not present in court, if it has been signed and served to the opposing party, who has not objected to its presentation as evidence. Thus, crucial to the possibility of admitting such evidence is obtaining the consent of the opposing party before reading such a statement. If there is an objection, the court has no possibility of admitting such evidence29. A witness statement may also be read when the witness is unavailable because they have died, are living abroad and it is impossible for them to appear at trial, whether because the person is unfit to be a witness due to a physical or mental condition, the witness cannot be found despite steps having been taken to locate this person, or when owing to a well-founded fear the witness does not want to testify30. If the witness states (or it is proven) that they have previously made a statement that contradicts the content of their current testimony, such a statement may be used as evidence31. In addition, a witness’s prior statement may be admitted as evidence to rebut the suggestion that his oral testimony was fabricated. Such a statement is admissible as evidence in any case in which the witness’s oral testimony has been deemed admissible32. In English criminal proceedings, certain documents, such as professional documents, invoices, records, and hospital records are considered secondary evidence, and because it would be unreasonable to question as a witness every person who knows the contents of the document, the law makes an exception regarding the prohibition of admitting secondary evidence, allowing it to be used at trial if it meets certain criteria33. Documentation of criminal proceedings - hearing reports prepared both in this and other proceedings - is also secondary evidence. They can be presented as evidence only if the conditions specified by law are met34.

            

        

        
            2. The possibility of conducting a remote trial in criminal proceedings - regulations in force in the Polish legal order

            Concerning the Act of June 19, 2020, § 3-9 was added to Article 374 of the CCP, regulations that set the conditions for holding a trial remotely. In accordance with the introduced regulations, the presiding judge, at the request of the prosecutor, agrees to begin the trial using technical devices that allow remote participation in the trial, with the simultaneous direct transmission of video and audio, if not prevented by technical considerations35. Another issue is that the presiding judge may be exempt from the obligation to appear at the trial with the remote participation of the defendant, an auxiliary prosecutor, or a private prosecutor who are deprived of their liberty, if it is ensured these parties can engage in the trial using technical devices that allow remote participation with simultaneous direct video and audio transmission36. In such a case, a court registrar or assistant judge employed by the court in whose district the party resides, or a representative of the administration of a penitentiary or detention center, if the party is housed therein, is present at the party’s location37. As a rule, counsel for the defense will take part in the trial conducted remotely at the defendant’s place of residence, unless they appear in court for this purpose. However, in the event that the counsel for the defense participates in the trial while residing at a location different from that of the defendant, the court, upon the request of the defendant or counsel for the defense, may order a recess for a specified period before continuing the trial on the same day to allow the counsel for the defense to contact the defendant by telephone, unless the request clearly does not serve to exercise of the right of defense, and, in particular, aims to disrupt or unreasonably prolong the trial38. If there is a need for the participation of an interpreter in a trial conducted remotely, the interpreter will participate from the place of residence of the defendant who is not sufficiently proficient in Polish or at the place of residence of a deaf or mute person, when communication with them by means of a letter is insufficient, unless otherwise ordered by the presiding judge39. In addition, the legislator has introduced the corresponding application of the regulation in force in summary proceedings, i.e. during court actions in which the defendant participates with the use of technical devices that allow these actions to be conducted remotely, participants in the proceedings may submit motions and other statements and perform procedural actions only orally into the record. The court is then obliged to inform the defendant and the counsel for the defense at the next procedural action of the content of all pleadings that have been received in the case file since the transfer of the motion for trial to the court. At the request of the defendant or the counsel for the defense, the court is obliged to read the contents of these pleadings. Then, the pleadings of the defendant and his counsel for the defense, which could not be transmitted to the court, may be read by them at the trial, immediately after which they have a procedural effect and are treated as actions made orally40.

            In the explanatory memorandum to the Act of June 19, 2020, the drafters pointed out that the regulations in force to date were insufficient and did not account for technical developments affecting the spread of solutions for remote communication and the need to hasten proceedings, reduce inconveniences for participants, and reduce risks associated with epidemic or emergency states41. It was also pointed out that the draft provides solutions allowing the participation of parties, including the counsel for the defense and proxies, in the trial at the stage of court proceedings using technical devices that allow participation at a distance with the simultaneous direct transmission of video and audio, regulating precisely the issues related to the conditions for the application of such a possibility and the manner of its implementation, as well as including norms to ensure the effective exercising of the right to defense by the defendant and the protection of the rights of other participants in the proceedings42.

            Of note, the remote form has also been introduced into court sessions (Article 96a and Article 250 § 3b-3h of the CCP), so it must be emphasized that despite the introduction by the Act of June 19, 2020 of the possibility of a remote trial in criminal proceedings, the provisions regulating it do not contain a condition in the form of the existence of difficulties or threats related to the epidemic situation, which were raised in the justification of said law. This means a trial in remote form, once certain conditions are met, can be held in any case, and this rule has been permanently introduced into the Code of Criminal Procedure43. This was confirmed by the Supreme Court, which indicated that the subject matter scope of the application form of a remote trial has not been explicitly defined. Thus, it can be stated that in virtually every case, it is permissible to hold a trial remotely, and this scope is determined based on the subject criterion, namely, concerning the parties referred to in Article 374 § 4 of the CCP, two conditions for holding a trial remotely are required. The first is the factual premise of the deprivation of liberty, and the second is ensuring these parties participate in the trial using technical devices that enable remote engagement in the trial with the simultaneous direct transmission of video and audio. In doing so, the Supreme Court stressed that when proceeding remotely, it is necessary to ensure the proper and effective exercising of the defendant’s right of defense, as the law does not and cannot impose any restrictions on this right44.

        

        
            3. The impact of a remote trial on implementing the principle of immediacy in criminal proceedings

            Juxtaposing the provisions governing remote trials in Polish criminal proceedings with the demands of the principle of immediacy, one could argue this form of trial satisfies the principle. First, the directive mandating evidence be presented during the main hearing is fulfilled. Indeed, the parties might not be physically present in the courtroom, but the hearing continues regardless according to the wording of the provision of Article 374 § 4 of the CCP. The case examination takes place at trial, despite the party being in another location, and contact with the court is carried out using technical devices that allow real-time participation in evidence-taking through the direct transmission of video and audio. The non-present party can thus see and hear everything occurring in the courtroom and thus has direct contact with the trial participants, making it possible, for example, to enquire of those being questioned45. In the context of the second directive of the principle of immediacy, which mandates the court have direct contact, a remote hearing is not a direct hearing, as it is executed through technical devices46. However, owing to the direct transmission of images and sound, the court sees and hears the parties and other participants in the proceedings and observes their behavior. Thus, from this perspective, the court’s perception of behaviors is the same as when in direct contact with the trial participants in the courtroom. Formally, therefore, in the case of a remote hearing, the court does not have direct contact with the person being examined, but thanks to technical devices, the purpose of this directive is achieved. Conversely, such a hearing method makes it possible to implement the third directive of the principle of immediacy in full, as the court can introduce primary evidence47.

            In the literature, even before the introduction of the regulations allowing remote trials to be conducted, but when the regulation of Article 177 § 1a of the CCP was already in force, according to which it is possible to question a witness remotely using technical devices with the simultaneous direct transmission of video and audio, it was pointed out that a remote hearing should not be feared. This is because if properly planned and conducted, it prevents any allegations of violations of procedural principles, primarily concerning the principles of immediacy, adversarialism and the defendant’s right to defense. It has also been stressed that the principle of immediacy is undoubtedly realized remotely better during a hearing by an appointed judge or a summoned court48, because the trial body comes into direct contact with the evidentiary source and can access the primary evidence. In judicial proceedings, the entire panel can also to encounter the evidence at trial49, with indications that using at form of videoconferencing when examining a witness enables the realization of not only the principle of immediacy, but also the principle of transparency. In addition, the conduct of a remote trial may be, from the viewpoint of the counsel for the defense, a more favorable form of obtaining evidence from witness testimony than via a traditional hearing by the court. This is because the counsel for the defense can then participate in the hearing as if they were present in the courtroom, but without having to incur additional expenses, such as for travel to the court. In fact, they can ask questions on the fly and verify the answers given, observe the witness reactions, and adjust their hearing tactics accordingly50.

            However, it should be emphasized that appropriate technical equipment is required both for the court venue and for the trial participant taking part remotely. First, there must be a camera pointing at the trial participant and a screen showing the person being questioned. Second, there should be a camera pointing at the trial participant and a screen showing an image of the person asking questions. The principles of adversariality and the right of defense require that the defendant and their counsel for the defense be able to see and hear the trial participants clearly51. Therefore, to conduct a full-fledged remote trial, based on a sound tactical plan to lead the trial body to the most satisfactory results, it is necessary to adopt a system of multiple cameras and microphones to transmit accurately reflected images and voices of the trial participants, as well as of the situation taking place in the courtroom and of the other participants in the main trial located elsewhere 52.

            Despite the above-mentioned advantages of conducting a trial using technical devices with the simultaneous direct transmission of video and audio (efficiency and speed of proceedings, the possibility for the court to encounter primary evidence, the economy of the trial), it should be borne in mind that during a remote trial, the principle of immediacy can be violated to a serious degree, because panel members have a limited opportunity to encounter evidence sources. Explanations or testimonies given through remote trial devices are not performed directly before the court, and there may be interference with the transmission of video or audio, which may ultimately affect the evaluation of this evidence53. The court can only make findings based on the evidence to which the parties have access and on their ability to exercise their rights, that is, to ask questions and make statements during the main trial. In this way, active participation of the parties in the trial is ensured. However, owing to technical difficulties that can occur, for example, when listening to a witness remotely, this activity can be shortened to a minimum, and the court can order the parties to prepare for the possibility of this event beforehand. Therefore, the aim is to prevent repeating the activity, unless for good reason, thus hastening the proceedings and reducing their costs. However, it should be considered that speed and ready-made lists of questions can give the impression of a poorly conducted procedural activity and could prevent a party from asking additional questions, the necessity for which arises only during the hearing54.

            As indicated above, the principle of immediacy, which applies in criminal proceedings, dictates that the trial authority must make direct contact with the evidence source. This directive, conversely, is most fully realized when the procedural authority and other persons participating in the hearing are guaranteed the opportunity to encounter and observe the person being examined directly, while being in the same room as them55. This is because these circumstances create the best conditions for a full perception of the messages transmitted by the examined person in a non-verbal manner, especially those transmitted unconsciously and involuntarily56. Non-verbal communication, on the other hand, is of considerable importance, referring to the sending or receiving of information derived from a person’s facial features, facial expressions, gaze, posture, or movements. This behavior that can signal the intentions of the participants in the proceedings and form impressions among panel members and other participants who observe the person. Alternatively, the use of technical devices for video and audio transmission during remote trials limits the scope of the vision and the ability of proceeding participants to evaluate the evidence being collected, including during the defendant and witness hearings57. Thus, of note, remote participation in a trial deprives the participant connecting remotely of or significantly limits their access to the non-verbal information being communicated by other persons. Non-verbal messages containing information about the other person’s attitude, emotions, mental state, or treatment of others person help regulate conversation and serve to create the desired impression58.

            It should be emphasized that direct communication between people interacting in the same space (in this situation, the courtroom) increases the chances that the trial will better achieve its purpose and accomplish its stated tasks. In addition, the implementation of the principle of immediacy during the trial has a positive impact on society, as such a process increases the feeling that the state, through the court, is serious about resolving a particular case. From this perspective, remote trials can be considered an instrument for mediating contact between trial participants. Admittedly, the lack of direct personal contact during a main trial conducted remotely does not in itself necessarily entail a complete violation of the principle of immediacy. However, there is an impression that the immediacy of the main hearing renders it of an ‘inferior quality’, as this form leads to the imposition of restrictions on the court’s contact with trial participants in the form of screens and computer programs that allow remote participation in the proceedings59.

            Thus, even if a trial conducted remotely considers the principle of immediacy to some extent, this is not equivalent to realizing the postulates of this principle during a traditional trial. This is because, as indicated above, physical, face-to-face communication consists of both verbal and non-verbal information (body language, eye contact, facial expressions), whereas communication via computers is limited because much of the non-verbal information is lost. It should also be emphasized that cameras are often not set up so the person can look directly into the camera, so it is difficult to make eye contact with the interlocutor60. Another problem is that during a remote hearing it is impossible to communicate with only select people, as the same screen is broadcast to all participants in the trial, so all messages are transmitted to all participants partaking in the trial61.

            Finally, it should also be clarified that when communicating at a distance as is the case in a remote trial, there can be an increased cognitive load, which is caused by, among other things, the asynchronicity of communication caused by delays, and poor natural regulation of conversations (the brain has a natural need to work in full synchronization)62 and the lack of non-verbal communication or eye contact, which serves to coordinate joint activities and maintain concentration during activities and conversations63.

        

        
            4. Limitations of realizing the principle of immediacy during remote trial in criminal proceedings in the Polish legal order – the results of a questionnaire survey

            As part of the ongoing research project implementation of the grant ‘Remote procedural acts in criminal process’ funded by the National Science Centre under the OPUS 19 competition, the research team (Arkadiusz Lach64, Maja Klubińska65, Bartosz Sitkiewicz66, Renata Badowiec) conducted between October 2022 and March 2023 a survey of individuals representing judges, prosecutors, attorneys, and solicitors regarding procedural actions conducted remotely in criminal proceedings (excluding executive proceedings).

            The survey was completed by 96 representatives of the group of judges (and judicial assessors), accounting for almost 25% of all those surveyed; by 257 prosecutors (and assistant prosecutors), accounting for more than half of all those surveyed; 30 attorneys (and trainee attorneys), accounting for less than 10% of all those surveyed; and 40 representatives of the group of solicitors (and trainee legal solicitors), but the results of only 21 questionnaires can be considered (owing to the others’ incomplete surveys).

            In the context of the problem analyzed in this article, the relevant question asked of those surveyed was whether, given the standards and functions of a fair criminal trial, the preparedness of the courts to conduct procedural actions remotely, and the degree of advancement of digitization in Polish society, it is reasonable to introduce into the Code of Criminal Procedure, in the near future, regulations allowing a trial or court session to be conducted entirely remotely. In total, 204 people offered a negative answer to this question, while 184 people answered positively. Thus, as can be seen, there was a slight preponderance of people who indicated that it would be unreasonable to introduce into the Code of Criminal Procedure, in the near future, regulations allowing a trial or court session to be conducted entirely remotely, but what is important is the justification for such a response by those surveyed.

            Representatives of the group of judges justified their response based on, among other things, the incompatibility of such provisions with the principle of immediacy, as they pointed out that only direct contact with witnesses and parties in the courtroom allows the fullest evaluation of the explanations and testimonies given, as well as enable such activities as confrontation or presentation of a person to be carried out. By participating in the main trial conducted remotely, there is a fear of influence on the testimony and explanations, and there may be shortcomings in the ability to create conditions for the person being questioned to give a free account. In addition, remote contact can prolong the proceedings and interfere with the proper perceptions of the person participating in the trial when using technical devices with the simultaneous direct transmission of video and audio in the Polish legal order. According to the judges, direct contact with trial participants allows better jury work and an improved assessment of the credibility of the interviewed persons. The judges also stressed that during the remote trial, there are limitations on the possibility of showing documents from the case file. Representatives of prosecutors also pointed out that the introduction of regulations in the Code of Criminal Procedure, in the near future, allowing a trial or court session to be conducted entirely remotely could contradict the principle of immediacy. According to this group of respondents, the immediacy of the evidence-taking makes it possible to observe the witness behaviors in full, which the remote mode, however, lacks, and there may also be reduced control over the independence of the statements of witnesses and other persons questioned. Furthermore, the trial body evaluates testimony or explanations based on not only verbal, but also non-verbal behavior, and the remote process does not allow such a full evaluation. There may also be concern about influencing personal evidence sources. Representatives of the group of attorneys and solicitors also pointed out that holding a traditional trial makes it possible to assess and confront the credibility of witnesses and the defendant better, as well as the freedom and spontaneity of their statements: activities conducted remotely, on the other hand, do not allow a full assessment of the behavior of the person being questioned.

            Representatives of the group of judges who pointed out that the implementation of the principle of immediacy may be limited by conducting trials remotely stressed that this may concern in particular the inability of the court to assess the statements of witnesses, experts, or defendants properly. According to the judges, assessing the credibility of personal evidence is also largely reliant on the evaluation of non-verbal communication. Thus, the lack of independence of the statements of defendants and witnesses, the vagueness of statements, or the difficult-to-predict situations that would not occur in direct contact in the courtroom can also be serious threats. Representatives of the prosecutors’ group considered that violations of the principle of immediacy during proceedings conducted remotely can occur through misrepresentations in the record due to poor sound quality, others’ influence on the content of testimony and the freedom of expression of those being questioned, the inability to assess the behavior of the person being questioned in its entirety, as only parts of the body are visible, which can affect or impair credibility assessments, or the possibility of the witness preparing statements and reading them. Representatives of the group of attorneys and solicitors, who indicated that they perceive threats to the realization of the standards of a fair criminal trial and the realization of its functions as a result of conducting activities remotely, considered the most important of these to be difficulties in assessing evidence credibility, such as fear of obstruction, lack of spontaneity in testimony or explanations, influence on testimony, ease of lying during explanations or testimony given remotely, and difficulty in asking questions. They pointed out that the lack of immediacy prevents trial authorities from making adequate findings in the case.

        

        
            Conclusions

            The considerations made in this study show the importance of how the principle of immediacy factors into the conduct of criminal proceedings. Regardless of whether it is explicitly included as a principle in the provisions of the Code of Criminal Procedure (as in Austria) or whether it is derived from other regulations, it impacts the shape of evidentiary proceedings and, ultimately, the decision of the court that will be made after the main trial. The way the court encounters a particular means and source of evidence affects its evaluation, rendering it important for the court to use primary evidence and to encounter it directly during the main trial.

            In Polish criminal proceedings it is currently possible to conduct a remote trial, and while there are no subject matter restrictions, the legislator has not indicated in what categories of cases there is a possibility of conducting the trial using technical devices with the simultaneous direct transmission of video and audio. Admittedly, such a form of conducting proceedings promotes speed and efficiency (while also assuming the courts and participants in the proceedings are technologically prepared), as well as cost reduction, but it should be clearly stated that in no case can the principle of immediacy be fully realized during a remote trial. Even with the best-organized criminal proceedings, having top-quality equipment and an elevated level of digitization, the barrage of monitor screens will at least minimally distort the jury members’ perceptions of the evidence collected. Computer equipment also causes delays in the transmission of either images or sound, and the entire person and their surroundings may not be visible on the screen. Moreover, non-verbal communication is of considerable importance in the evaluation of evidence, so a remote trial limits the court’s perception of the evidence being collected.

            Meanwhile from the survey results presented, it appears representatives of the legal practice perceive problems that can arise during a trial conducted using technical devices with simultaneous direct video and audio transmission. Those partaking in the survey acknowledged the dangers of such a form of trial in its realization of the principle of immediacy. In particular, the limitation of the court in observing the full behavior of the participants in the proceedings should be pointed out here, including those being questioned, which also negatively impacts the free evaluation of evidence by the panel deciding the case. Thus, in this context, technical equipment is a barrier, so there can be no direct contact between the court and the evidence collected during the main trial. The lack of this immediacy has even more dire consequences, impacting the implementation of other principles, such as the defendant’s right of defense, the principle of adversariality, or the aforementioned principle of the free evaluation of evidence. The court is thus reduced to observing only what is visible on the monitor, and often, the picture is not complete and only a fragment of the person being questioned can be seen, which may result in a different assessment by the court than if the person were in the courtroom.

            Following these considerations, it is worth noting that the decision concerning the possibility of holding a trial remotely should rest with the court, which has the fullest knowledge of the proceedings and the evidence that must be given in the case. In addition, the court’s ability to choose the form of remote trial should be limited only to cases in which the facts are uncomplicated and especially when the defendant has either pleaded guilty or there has been at least one motion based on which there can be a consensual conclusion to the proceedings.
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