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Some aspects of implementing Regulatory Impact Analysis in
Brazil

Camila Moreira de Castro
Governo Federal

In an increasingly complex society, regulatory polices emerge as an important tool in public mana-
gement. Nevertheless, regulation per se is no longer enough, and the agenda for a regulatory reform
is increasing. Following this context, Brazil has implemented Regulatory Impact Analysis (RIA) in its
regulatory agencies. Thus, Brazilian specificities have to be considered and, in this regard, a systema-
tic approach provides a significant contribution. This article aims to address some critical reflections
about which policy-makers should ask themselves before joining the implementation of a RIA system
in the Brazilian context. Through a long-term perspective, the implementation of RIA must be seen
as part of a permanent change in the administrative culture, understanding that RIA should be used as

a further resource in the decision-making process, rather than a final solution.

Keyworbs: regulation; regulatory policies; regulatory impact analysis; regulatory reform; systematic

approach.

Alguns aspectos da implementacido da Analise de Impacto Regulatdrio no Brasil

Em uma sociedade mais complexa, politicas regulatérias emergem como uma importante ferramenta
na gestdo publica. No entanto, regulacio per se ndo € mais o suficiente, e a agenda por uma reforma
regulatoria esta aumentando. Seguindo esse contexto, o Brasil tem implementado Anélise de Impacto
Regulatério (AIR) em suas agéncias reguladoras. Nesse sentido, as especificidades brasileiras precisam
ser consideradas e, nesse ponto, uma abordagem sistematica tem muito a contribuir. Este artigo pre-
tende abordar algumas reflexdes criticas sobre as quais os decisores politicos devem perguntar-se antes
de embarcar na implementacio de um sistema AIR no contexto brasileiro. A partir de uma perspectiva de
longo prazo, a implementagdo de AIR deve ser vista como parte de uma mudanca permanente na
cultura administrativa, entendendo que AIR deve ser utilizado como um recurso a mais no processo

de tomada de deciséo, ao invés de uma solugao final.

PaLavrAs-cHAVE: regulacdo; politicas regulatorias; andlise de impactos regulatérios; reforma regu-

latéria; abordagem sistémica.
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Algunos aspectos de la aplicacion del Analisis de Impacto Regulatorio en Brasil

En una sociedad mas compleja, politicas regulatorias han emergido como una herramienta en la
administracion publica. Sin embargo, la propia regulacion ya no es suficiente, y la agenda de reforma
de la regulacién es cada vez mayor. Siguiendo este contexto, Brasil ha venido aplicando el Analisis
del Impacto Regulatério (AIR) en sus agencias reguladoras. Por lo tanto, las caracteristicas singu-
lares brasilefias deben tenerse en cuenta y por esta cuestion un enfoque sistematico tiene mucho
que aportar. Este trabajo tiene como objetivo abordar algunas de las preguntas y el analisis que los
responsables politicos deberian preguntarse a si mismos antes de embarcarse en la implementacion
de un sistema de AIR, en el contexto brasilefio. Desde una perspectiva a largo plazo, la aplicacion de
AIR debe ser visto como parte de un cambio permanente en la cultura administrativa, entendiendo
que la AIR se debe utilizar como un recurso mas en el proceso de toma de decisiones, en lugar de
una solucién final.

PaLaBRAS CLAVE: regulacion; politicas de regulacion; andlisis de impacto regulatério; reforma regu-
latéria; enfoque sistémico.

1. Introduction

In an increasingly complex society, regulation is an important tool in public management. Its
growing use gave rise to the term “era of regulation” (Majone, 1994). In short, Majone (1994)
claims that, due to the fiscal crisis of industrial societies in general, the State has found other
ways to increase its influence by means of regulation. In other words, regulation emerges
as an instrument to promote and guarantee State’s influence, since other instruments, such as
provision of public services and taxation, have reached their limits and there is no room for
further growth (Miiller, 2002).

The continued use of such an instrument creates the opportunity to investigate the na-
ture of regulation, regulatory reform, regulatory management, and, more recently, an agenda
to improve regulatory quality (Rodrigo, 2005). Accordingly, Kirkpatrick and Parker (2007a:2)
advocates that regulation should be effective and efficient:

Effective in the sense of achieving its planned goals and objectives, and efficient in terms of
achieving these goals at least cost, in terms of government administrative costs and the costs
imposed on the economy in terms of complying with regulation.

Damages brought by excessive regulation are not new. Starting from Ronald Regan
and Margaret Thatcher, there was always a concern about the effectiveness of the regulatory
system. Since then, literature notices the efforts to measure and assess the quality of this ins-
trument (Kirkpatrick and Parker, 2007a).

Regulation itself is no longer enough. It is necessary to justify its use, demonstrating
its benefits and impacts on our society. There is a need to use this instrument due to lack of
options, its choice has to be reasonable and prove to be the most efficient way to achieve such
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aim. In this context, regulatory reform emerges as a possibility to promote better regulation
(Jacobs, 2006).

Nevertheless, the implementation and use of reform instruments need to be critically
analyzed. Their adoption must be carefully adapted to each context, also considering advan-
tages and limitations, as well as the environmental framework. Even in Europe, where Regu-
latory Impact Analysis (RIA) has been used for many years, the results brought by this ins-
trument are controversial (Queiroz and Vieira, 2012). Thus, this article aims to provide some
critical reflections about the implementation and assessment of RIA in Brazil, highlighting its
particular features and challenges.

The next section analyzes the context of regulatory reform and the emergence of RIA,
focusing on its definition and features. In the third section, RIA is contextualized within the
Brazilian case. Therefore, descriptions of the regulatory situation in this country, as well as
the development of regulatory performance measurement are addressed, including some
prospects of a systematic approach. For answering to the question about the implementation
of RIA in Brazil, the third section also presents an analysis of its specificities in the Brazilian
context. Finally, the fourth section tackles the advantages and limitations of RIA, leading to
the conclusion about the challenges of RIA in Brazil.

2. Regulatory reform and RIA

As argued by many authors (Kirkpatrick and Parker, 2007b; Jacobs, 2006), the aim of regu-
latory reform is not limiting State’s role, but redefining State’s capacity and role to meet evol-
ving needs. Governments must find a more effective and efficient way to regulate, in the area
where it is needed and shows better results. The focus of regulatory reform is not promoting
a lesser government, but rather a better one (Kirkpatrick and Parker, 2007b).

The importance of regulation is undeniable. It is crucial for developing the economy of
countries. When facing a weak or unsatisfactory regulatory system, investors and entrepre-
neurs are discouraged to invest, thus leading employment rates, tax revenues, and govern-
ment budget to cope with consequences.

The Organisation for Economic Co-operation and Development (Oecd, 1997) reviews
on regulatory reform have shown an empirical evidence of a strong connection between regu-
latory reform and better economic performance, reflecting gains in terms of productivity and
economic growth. However, it is worth emphasizing that these improvements depend on a
concrete and well established action program; “the more concrete and accountable the action
program, the wider and more effective the reform” (Kirkpatrick and Parker, 2007a:10), with,
certainly, better results.

In this regard, RIA stands out as a tool for measuring the performance of regulation
on economy and society, in order to make it more efficient. The claim is: with an effective
measurement system, clear identification of its options, reasons, costs, and benefits, govern-
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ment is better equipped to make a decision. Furthermore, RIA aims at bringing information,
promoting debate, and providing the arena with clear rules to strengthen democracy and
competitiveness.

In the last two decades, RIA has become a prominent tool through which “(...) govern-
ments learn how to deal effectively with increasingly complex public policy issues in an envi-
ronment of competitive and open markets” (Jacobs, 2006:3). Since 1980, RIA has become a
global phenomenon aimed at providing more effective and efficient governance. For instance,
many nations (23 out of 30 OECD countries) and international bodies such as OECD, the
World Trade Organisation (WTO), and the European Commission is using RIA or similar me-
thods to process decision making (Jacobs, 2006).

RIA constitutes a tool used to assess the performance of regulation on economy and
society, in order to make the best use of it. RIA is a methodology that examines action options
based on their impacts and discussions. Then, the conclusion is communicated to the decision-
maker in charge.

Both the analysis and communication aspects are crucial. It is a flexible tool. Its objectives, de-
sign, and role in administrative processes differ among countries and even among regulatory
policy areas. RIA is perhaps best understood as one “decision method” among several methods
used to reach regulatory decisions (Oecd, 1997:14).

Nevertheless, it is worth emphasizing that drafting RIA could be a sophisticated and
time-consuming exercise. It is, therefore, important to determine the circumstances where
RIA is required. Accordingly, Oecd (2004:4) claims that the scope for

RIA may be limited to the primary laws that are made by the legislative, or may also include the
subordinate regulations, such as presidential decree, directives and guidelines that the executive
makes in order to implement primary laws. RIA is usually required in the case of newly introdu-
ced regulations or strengthened regulations. In some countries, RIA is also required in the case
of reviewing existing regulation.

Regarding RIA, the literature (European Commission, 2013; Kirkpatrick, 2007; Jacobs,
2006) addresses some key issues during its process:

Targeting and scope of RIA;

<

v Data collection methods;

A description of the options (regulatory and non-regulatory) for achieving the objectives;

<

v Public consultation processes associated with RIA;

<

Quality control through independent review and other disciplines (an assessment of positi-
ve and negative impacts);

v A recommended option, with its objectives.
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Functionally, RIA is seen as an important mechanism to allow further discussion and
debate involving certain regulatory issues, which are followed by transparency and increased
accountability. It provides a more systematic and consistent exam of the potential impacts
arising from government action or non-action and makes the process more democratic, since
it deals with many actors and stakeholders (Oecd, 2004).

3. RIA in the Brazilian case
3.1 Description

After conceptualizing and describing RIA, it is time to dive into an actual case. The analysis
of RIA should not remain at an abstract and general level if we want to apply it to a concrete
circumstance. After learning about the instrument, there is a need to understand the context
and study the specificities of certain environments.

However, before analyzing the implementation of RIA in Brazil, we must have a brief
overview of the current situation of the regulatory system in this country. Regarding its qua-
lity, Kaufmann and partners (2009), in a study for the World Bank, developed an index that
relates regulation power to governance. This idea could be used as a starting point to examine
the conditions and compare the regulatory system with that of other countries. In this resear-
ch, six dimensions of governance are addressed, i.e. voice and accountability, policy stability,
government effectiveness, rule of law, control of corruption and regulatory quality, and 212
countries are ranked according to the performance of their governance system. Data reflect
the views on governance in the public and private sectors, as well as expert non-governmental
organizations (NGOs) and thousands of citizens and survey respondents worldwide.

However, as far as this article is concerned, it is helpful to focus on one of these di-
mensions, namely, regulatory quality. According to Kaufmann and partners (2009:7), this
dimension may be conceptualized as following: “(...) Regulatory Quality (RQ) — capturing
perceptions of the ability of the government to formulate and implement sound policies and
regulations that permit and promote private sector development”.

Figure 1 shows the world rank of regulatory quality. Higher values indicate better go-
vernance ratings. Most of the developed countries and some developing countries (such as
Chile) have a high regulatory quality, whereas Brazil occupies a middle position, at the same
level of countries such as Mexico, Peru, Colombia, South Africa, Namibia, Saudi Arabia, and
Turkey.

Analyzing regulatory quality, more specifically in the Latin American context (figu-
re 2), Brazil occupies the 8" position among 17 countries. Nonetheless, considering the
economic and political leadership of Brazil in the region, this result seems to be below
expectations.
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Figure 1
Regulatory quality (2008) — worldwide

Regulatory Quality (2008)

Source: Kaufmann and partners (2009).
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The Brazilian regulatory quality seems even more deficient when we consider that,
in 2008, according to the International Monetary Fund (IMF), this country was among the
biggest economic powers in the world (taking into account the gross domestic product
(GPD), Brazil occupied the 11% position). Comparing the regulatory situation to that of its
neighbors, Brazil is at the level of countries that occupy the 96" (Panama), 94 (El Salvador),
and 90" (Costa Rica) positions in the IMF ranking. Considering per capita income among the
countries with a better regulatory quality, Brazil is not above only Chile, Costa Rica, and Me-
xico. Moreover, considering other indexes, such as Human Poverty and Human Development
(reported by United Nations (UN)), Brazil also stays above most of the countries. According
to this rationale, the regulatory situation in Brazil does not correspond to its economic impor-
tance and power, thus, it seems an urgent need to pursue different approaches towards a new
regulatory system.

Figure 3 shows the evolution of the percentile rank on regulatory quality. There has
been no clear pattern on the indicator over the previous years. Despite the decrease in the first
three years (2003, 2004, 2005), the last 3 three years (2006, 2007, 2008) show an increase in
regulatory quality, especially in 2007 and 2008. Nevertheless, the rate still did not reach the
level of 2003, and there is much room for improvement.
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Figure 2
Regulatory quality (2008) — Latin America

Regulatory Quality {(2008)
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Figure 3
Regulatory quality (2008) — evolution in Brazil
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According to this description, there is a need to point out what has been done so far in
order to develop the Brazilian regulatory system. As mentioned above, a regulatory reform
seems to be an option; thus, this article focuses on the role played by RIA as a tool of this
improvement process.

As Oecd (2008:319) notices, “Brazil does not use RIA systematically, but in the fra-
mework of the Programme for the Strengthening of the Institutional Capacity for Regulatory
Management (PRO-REG) it intends to introduce a RIA system”. Some authors also identify
some experiences of the Brazilian government in this area. Peci (2009) identified some pione-
ering experiences in the National Civil Aviation Agency (Anac).

Besides, with the creation of the PRO-REG, in 2007, the government clearly shows its
commitment to a better regulatory system. It may be seen as the main agent in the process to
implement RIA, establishing general rules (Salgado, 2009).

Its purpose is to help improve the regulatory system and co-ordination among the institutions
that participate in the regulatory process. The Programme aims at introducing new mechanisms
for accountability, participation and monitoring by civil society and at strengthening the quality
of market regulation (Oecd, 2008:39).

PRO-REG is structured into four pillars:

v Strengthen policy analysis capacity: it aims at strengthening the capacity of ministries to
formulate public policies that affect the sectors where regulatory agencies operate, as well
as monitoring and evaluating the implementation and results of these policies;

v Improve coordination and strategic alignment between policies and the regulatory process:
creation of institutional mechanisms for coordinating actions under the Federal Adminis-
tration, strengthening inter-institutional cooperation between ministries and agencies, in-
formation exchange and feedback on the decisions that affect regulatory quality;

v Strengthen the independence, transparency, and performance of regulatory agencies: it
aims at strengthening the autonomy of federal regulatory agencies, contributing to the
improvement of their performance and promoting the implementation of tools to improve
regulation quality.

v Support mechanisms to exercise social control: it provides civil society organizations, con-
sumers, and users with an easier access to the regulatory process and improves the monito-
ring and analytical capacity of these actors (Brasil, 2013).

Thus, especially regarding the third and fourth topics, a major directive currently ap-
plied by the Brazilian government is the implementation of RIA. The Ministry of Chief of Staff
is pushing regulatory agencies towards a broader adaptation and use of this tool. Regarding
the implementation of RIA in Brazil, whose planning report is available at www.regulacao.
gov.br, as PRO-REG shows, a major resource currently used by the Ministry of Planning focu-
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ses on capacity building. In this sense, it has often held courses and seminars addressing this
topic, in order to introduce impact analysis to the regulatory agencies.

Most courses have been taught by well-known academicians and international profes-
sionals, not involved with the Brazilian framework. Seven courses were offered in 2010, five
of them held by international professors or organizations. Specifically in RIA, two courses
were offered and both by international experts. In 2013, the situation had a small change,
most courses are still taught by international specialists, but there were one or two seminars
on recent RIA experiences within Brazilian regulatory agencies.

Parallel to the training process, a group, consisting of representatives from regulatory
agencies, Ministry of Planning, Ministry of Finance, and the Republic Presidency was formed
to follow up the process of implementing RIA in Brazil. This group is discussing the draft
proposal of legislative act for implementing RIA, which will subsequently be submitted to the
agencies and ministries. Once RIA is implemented, it is expected that the group acts as a body
for ensuring quality, according to the international best practices recommended by OECD
(Brasil, 2013).

Furthermore, there are two agencies leading a pilot project in RIA. In each of these
agencies, a working group was established to implement and analyze the features of this tool,
how to involve the various regulation sectors, information gaps, public consultation forms
and timing, etc. The Brazilian government signed a cooperation agreement with the United
Kingdom to support the work on the implementation of RIA in Brazil, especially regarding
the exchange of knowledge and ideas, as well as the measurement of costs and the benefits
of regulation.

Recent studies (Salgado, 2009) identify some measurement activities that are not exac-
tly taken by RIA, but include many of its phases. Many Brazilian agencies are aware of requi-
rements by RIA and implement some of them. For instance, they keep a consolidated database
with information about the stakeholders and the area of regulation; they also apply some
transparency tools and are involved in a continuous debate with the target group through
public consultation. They elaborate a regulatory agenda containing the aims and goals of
regulation.

Some agencies are already involved in the process of RIA, implementing some of its
procedures and principles. The National Health Surveillance Agency (Anvisa) has shown a
great development in this area, including the implementation of a program that aims at in-
corporating RIA in its regulatory process, especially due to its high normative demand. Over
its 13 years, Anvisa has published 2,400 normative acts and 1,200 public consultations (Silva,
2012). Recently, it published a guideline (Orientacdo de Servico (OS) n. 2, enacted on July
27, 2009), which identifies RIA as an instrument to be used in the decision-making process.
This internal guideline provides for a gradual implementation of procedures of RIA in policies.
The guideline defines the unit in charge of coordination, promotion, guidance, and implemen-
tation of RIA. According to Ramalho (2009), RIA has the support of the head office of Anvisa
and also a great support of PRO-REG. With this step, the agency shows an apparent recogni-
tion of the importance of this tool for the decision-making process.
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Another important action has been taken by the Federal Administration: the adoption
of consensual regulation mechanisms, as an alternative to traditional regulation. For ins-
tance, the Federal Administration is searching for “sectorial agreements” between the pro-
ductive sector and government, in order to implement the National Policy on Solid Waste
(Silva, 2012).

In spite of these experiences, Peci (2009) presents some suggestions to increase and
strengthen the implementation of RIA in the Brazilian government. These results emerged
from a research among the Brazilian government and agencies over 2008. The author sug-
gests the Decree 4,176/2002 as a starting point for adopting the procedures of RIA.

According to Peci (2009), this decree provides the guidelines needed to draft normati-
ve acts, pointing out the responsible offices in the measurement process. However, it has no
specification about the way how to measure the outcome or how to assess it, and RIA itself is
not explicitly mentioned. Accordingly, Oecd recommends a new article in this decree, which
explicitly points out the mandatory use of RIA, making sure that there will be enough time to
prepare government before this new regulation enters into force.

3.2 Specificities and systematic approach

Although Peci (2009) identified a good acceptance of the RIA among the Brazilian regulatory
agencies, there are many challenges to overcome. This section will address some of them, in
order to deal in a better way with the implementation process, within the Brazilian context.

In Brazil, since the agencies work independently, there are various levels of develop-
ment, expertise, resources, and revenues. There is no common language or strategy, and as
far as RIA is concerned, each agency may adopt its procedures and requirements of its own.
According to the Brazilian legislation, regulatory agencies are classified as special autarchies
with independent or autonomous administration/decision-making. These differences are an
additional challenge that needs to be acknowledged in order to implement RIA.

The establishment of a common language and procedure can facilitate the implemen-
tation and recognition of RIA among society and the various economic and social actors. RIA
should be understood as a government program rather than the program of a specific agency,
as it has done so far. It limits its scope and weakens its acceptance. A program that drives
agencies to the same direction, with the same understanding, is very important, and this lea-
ding role could be played by the new institution PRO-REG, as Oecd has already pointed out.

OECD experience shows that RIA, to be effective, has to be in the hands of a body responsible for
quality control and is able to challenge the use of RIA in other government institutions. In the
Brazilian case, this task is closely linked to the creation of an oversight body for regulatory qua-
lity. This unit could be located in Casa Civil, since that institution has the political support and
plays a key role for co-ordinating government policies. The oversight body should have as one of
its main functions to revise and support the use of RIA across the whole administration. Minis-
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tries and agencies should be able to undertake RIA as early as possible in the decision-making
process. This would imply training the responsible staff so they can successfully accomplish their
task (Oecd, 2008:319).

Furthermore, it is worth knowing that there is no single generic RIA model used inter-
nationally; RIAs tend to include as a main structured plan: a clear identification of objectives,
structured consultation of stakeholders, detailed examination of impacts; and consideration
on the use of regulation alternatives. For implementing the RIA Programme successfully, Jaco-
bs (2006) and Oecd (1997:22) suggest some conditions, which may reduce some problems:

v Political support at ministerial or parliamentary level;

v Establishment of clear quality standards (such as cost-effectiveness or benefit-cost tests) for
regulations that can be measured by RIA;

v Selection of a methodology that is flexible and administratively feasible, given the capaci-
ties and resources. In most cases, simplicity is more important than accuracy, even if only
the magnitude of impacts can be determined in a reliable way. In all cases, the use of a few
consistent analytical rules can greatly improve the analytical quality;

v Development of an institutional structure for a RIA Programme that attributes regulators
with primary accountability for RIA, and sets quality control with an independent oversight
body empowered to establish quality standards for analysis;

v Testing of assumptions by means of public consultation;

v Integration of analysis into administrative and political decision processes, including the
communication of information in a coherent and systematic way;

v Development of a programme for building expertise and skills among regulators, including
development of written government guidance.

However, in the Brazilian case, some of these conditions stand out. First, regarding the
institutional structure (point 4), we have to recognize the special situation of the institutional
power and government capacity. Accordingly, as RIA in Mexico (Rodrigo, 2005) points out,
the regulation process and its evaluation need to be aware of the probability of enforcing
compliance and non-compliance. The enforcement power and institutional structures need to
“be backed by sufficient budgetary and administrative resources to ensure the effective imple-
mentation of the regulatory process” (Rodrigo, 2005:14). Second, regarding the expertise and
qualification of civil services (point 7), as Peci (2009) argues, there are some specialties in the
Brazilian context that need to be taken into account. For instance, in the Brazilian context,
the stronger and more specialized technocratic bureaucracy is within the regulatory agencies
instead of the ministry, as in the case of the United Kingdom. Ramos (2005) also claims that,
in fact, in the current praxis, the ministry is weaker, it only ratifies the policies made by the
agencies. Due to this fact, the Brazilian agencies play a big role in shaping and interpreting
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laws and regulations. Taking this into account, ministries, and not only regulatory agencies,
need to be considered, not to mention the civil society, which plays a very significant role and
also needs to join the capacity building process. This item will be further addressed.

Considering this whole context, some system could also be used to interpret features
and bring additional viewpoints for implementing RIA. If we portray regulatory polices as a
social system, with autopoietic features, it becomes clear that new information or incentive
for using a new tool, such as RIA, cannot be imposed from the outside into the system. Here,
two main actors may be distinguished, (i) incentives for using RIA within sectoral agencies;
and (ii) incentives for acknowledging RIA within civil society.

In the first subsystem, the government recognized the need to include agencies in its
own internal changes, working together to establish new rules and processes. The organiza-
tion of a working group, consisting of regulatory agencies and the central government, also
includes other stakeholders, who will deal with the creation of new procedures of RIA. The
actual approach recognizes the need to understand the system’s rationale, when introducing
a new tool, as it invites different stakeholders to the stage.

Regarding the second actor and the involvement of civil society in this process, there
is a need for much more inclusion. The performance measurement process requires the par-
ticipation and inputs of all stakeholders involved, thus, civil society must also be aware of
the process and it has to be considered in the implementation of RIA. Although the Brazilian
Institute for Consumer Defense (Idec) participates in the working group that represents civil
society, its role and contributions are still unclear. Moreover, some other private actors could
constitute a bigger group in this process, especially regulated companies, which are among
the most affected groups. Their participation in RIA is crucial for gathering information and
for the success of the tool. Without a proper inclusion of them, RIA compliance and acknow-
ledgement by these groups gets weaker.

From an autopoietic view, the regulatory agency, civil society, and all stakeholders are
seen as a learning system, having a set of skills and competences. This system must involve a
continuous learning and information exchange process. Knowledge is at the core and only
a constant interaction between government/regulatory agencies and government/civil society
will allow a learning process and a better functioning of the system. By creating schemes of
shared information, information flow, effective conversation and interaction, and team lear-
ning, the capabilities of knowledge management, system understanding, and the implemen-
tation of RIA could be maximized (Mele, Pels, and Polese, 2010). So far, few learning forums
or knowledge management tools are presented in the RIA Programme in Brazil, and, officially,
the information exchange process is also not being properly used, in order to allow continuous
interaction and learning.

When focusing on communication, according to a systematic approach, as pointed out
before, the key point is that the establishment of successful public policies also depends he-
avily on an effective communication and not only on people. In Brazil, the formal rule and
procedures that establishes RIA as an official tool need much more emphasis than what has
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been done so far. It is crucial for the success of this tool to have a very good procedure that
determines the ways how this tool should be used.

In Brazil, the role played by PRO-REG focuses mainly on capacity building courses.
However, without the rules and the establishment of certain procedures to apply the new
knowledge and adapt the organization, all these courses could be compromised. So far, no
specific internal procedure was established, no central rule or recommendation was adopted.
The agents have been qualified in performance measurement, but no specific guideline was
defined. Many courses have been offered in the last years and some studies (Salgado, 2009)
point that very little was done for the establishment of a central rule.

With only courses, members are not able to implement RIA, nor change and impose
a role culture of cost-benefit analysis and performance measurement without changing the
rules. Specific directives need to be done with the heads of each agency in order to establish
procedures and norms that could be implemented by the agents.

Regarding value creation, the main insight from the theory of systems focuses on in-
terconnection between some specific factors. Therefore, in the regulatory framework various
actors, features, and organizations are contributing to the establishment of values and goals
within their regulatory context. Here, there are two main points: (i) in a general sense, there
is no established formula to implement performance measurement worldwide and each coun-
try, each framework, has its own goal and approach to adapt and use performance manage-
ment of regulatory policies; (ii) second, despite the need to set a national body of standards
and coordination, each regulatory agency is a subsystem embedded in a specific environment
with specific stakeholders, goals, and, thus, specific values.

In Brazil, most of the expertise comes from outside, experts from United Kingdom have
dominated most of the capacity building courses, and their contents need to be adapted to the
Brazilian context and values. Accordingly, some efforts have been made in terms of procedure
adaptation. The consultation process undertaken by the United Kingdom is combined to regu-
lar visits to this country by Brazilian experts, in order to understand their system and propose
changes and improvements, according to the national value and reality.

Through the second approach, the creation of value by each sectoral regulatory agency,
there is still a long way to go. Many agencies are not well integrated to the process and an
understanding of few agencies has dominated the stage. The group created to prepare the
legal framework mostly consists of the Ministry of Finance and the Ministry of Planning, and
not all regulatory agencies are directly included in the discussions.

Furthermore, only a few agencies are working on the pilot project and committed to
share their achievements and methodologies with the others. Since RIA is new in Brazil, there
is not evidence enough to conclude how RIA will be adopted by the other agencies.

Lately, considering all these conditions, Radaelli and De Francesco (2008) point out
important aspects to analyze RIA. The main claim of the authors is highlighting the various
countries, which may have different goals with regard to the implementation of this tool and
the use of measurement tools based on different pressure groups. An approach aims at achie-
ving a better political control of bureaucracy. In another approach, neo-pluralist, RIA is adop-
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ted to provide pressure groups with equal opportunities, ensuring that a regulatory choice will
collect information from different sources and balance different values. In this model, due to
the importance of bargain, regulatory choices will be less aimed at measuring the costs and
benefits of regulation, less aimed at market deals, and they will look more like deliberation
on major trade-offs in multiple policy sectors. Finally, the authors turn to a governance model
based on rationality and self-control of agencies. The idea, here, is making efficient decisions,
for instance, by using cost-benefit analysis. If we think that technical decisions are the main
focus of RIA, ministries and agencies are at the top position. If the focus lies on transparency
and inclusion, civil society deserves close attention. Nevertheless, to have a more detailed
overview, further research is required.

4. Why is it important (or not) to apply RIA in Brazil?

The first question to be asked is: do we really need regulation in this area/issue? Before
analyzing the importance of applying RIA to the Brazilian context, there is a need to be aware
of alternative tools, which could replace traditional regulation.

Information regarding what works and under what circumstances is also (...) a key tool for
breaking the “regulate first” culture that may exist in some ministries and among some regu-
lators. It is also important that information is made available to citizens in order to increase
the acceptance of alternative instruments as legitimate and effective responses to policy issues.
(Hepburn, 2006:17)

According to Oecd, the main alternatives to traditional regulation are the following:
market-based instruments, self-regulation and co-regulation approaches, and information and
education schemes.

Market-based regulatory instruments, such as fiscal measures (taxes and subsidies), act
to change or modify behaviors through economic incentives. It reflects individual decisions
and tends to be more flexible. However, the use of fiscal instruments faces some problems
related to fiscal crisis and its unpopularity, consequently bringing political struggles and di-
sadvantages.

Self-regulation typically “involves a group of economic agents, (...) voluntarily develo-
ping rules or codes of conduct that regulate or guide the behavior, actions and standards of
its members” (Hepburn, 2006:6). It is more often used where detailed technical knowledge
is likely to be important. It has advantages such as flexibility, greater enforcement power,
and ability to address specific controversy issues. However, there may also be negative con-
sequences when the regime is captured by private actors, promoting their interests instead of
those of society.

The third alternative aims at changing behavior over the provision and distribution of
information, through education campaigns, labeling requirements, etc. However, with this
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tool the degree of direct government involvement in decision-making is more limited when
compared to other instruments.

In order to help choosing the right instrument, some studies and measurements have
to be done. The use of RIA in the decision-making process may provide some information and
cost-benefit analysis to improve regulatory decisions. It seeks to make transparent the costs
and benefits of regulatory and non-regulatory options and, thus, trade-offs between various
policy options are more apparent to policy-makers (Hepburn, 2006).

Considering the context of regulatory agencies in Brazil, as already mentioned, they
are mainly focused on their area, instead of being driven by a general guideline aimed at the
whole country.

That fragmentation of regulatory reform has so far resulted in sub-optimal outcomes, and a lack
of policy coherence. Most of the debate has consequently focused on the design of regulatory
agencies, with less attention placed on the need to integrate a “whole-of-government” approach
to regulatory quality that could involve setting up an oversight body responsible for regulatory
reform (Oecd, 2008:46).

In this context, RIA could be one more linkage and bond between the agencies, in order
to build a systematic and homogeneous policy of performance measurement. As stated above,
it could be used as a further instrument to gather and bind agencies, so that all of them apply
the same RIA structure This strategy may strengthen the regulatory system as a whole.

Another point stressed by RIA is accountability, meaning consultation and transparency.
Some of its procedures highlight the participation of all stakeholders and a greater informa-
tion disclosure. In spite of the significant value of its procedure in performance measurement
itself, the worry about accountability helps disseminating a new culture, namely, responsibi-
lity and answerability. In a country like Brazil, with significant corruption rates, this kind of
awareness plays a big role (75" position in the Corruption Perception index 2009, developed
by Transparency International).

It opens regulatory policies to different stakeholders and stimulates social learning. A
consultation process with stakeholders, other ministries, and civil society has a wide range of
information on costs and benefits (Oecd, 2004); “because it increases opportunities for de-
bate, RIA contributes to the development of a degree of social consensus that allows difficult
public policy decisions to be made” (Jacobs, 2006:14). Accordingly, RIA is totally in line with
the idea of decentered regulation. The participation of different actors among the core points
advocated for by Julia Black (2002), in order to increase compliance. The author advocates
for the idea of a regulatory system where the government does not control everything, but ins-
tead depends on various stakeholders to deal with uncertainties and asymmetric information
that frequently occur in this area.

However, we can notice that public consultation is more useful when it constitutes a
means for the analysis. This means that regulators must be provided with accurate informa-
tion over the decision-making process, it is not only a legitimacy process, but also a matter
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of gathering information. As it includes consultation of a wide range of stakeholders, it also
provides those potentially affected by regulations with an opportunity to highlight any unfo-
reseen consequences not previously taken into account (Ireland, 2004; Queiroz and Vieira,
2012). Here, it is worth underlining that consultation is not new in the Brazilian regulatory
agencies, this is, however, a continuous practice, already used by Anac and the Brazilian
Agency of Telecommunications (Anatel).

Nevertheless, RIA still faces many problems and it has many challenges to overcome.
As Jacobs (2006) highlights, it is important to keep in mind what RIA can actually accomplish
and what are its challenges. In summary:

— The quality of analysis continues to disappoint. In country after country, RIA does not quantify
enough impacts, and does not rigorously examine alternatives.

— Quantification of benefits is an enormous problem affecting the majority of RIAs in every
country. Part of the reason for this seems to be a lack of investment in skills and incentives, as
discussed, and in part seems to be the inattention to key constraints on good quality analysis,
particularly the availability of good data at affordable cost.

— Another problem is ineffective prioritization, or targeting, of RIA resources. (...) More invest-
ment in case studies, evaluation, and analytical criteria for assessment of alternatives are needed
to help regulators do a better job in this area (Jacobs, 2006:8).

Other dilemmas are also pointed out by Pollitt (2000:4), considering the implementa-
tion of performance measurement. As the author recognizes, we should ask ourselves: Does
what get measured, get managed? And what gets measured, gets attention, while the rest re-
mains forgotten. Following author’s argument, we may understand that RIA does not solve all
decision-making problems. Accordingly, the author states that measurement instruments tend
to stress measurable aspects and overlook other qualitative aspects. From another perspective,
measurement will focus on aspects according to the bureaucratic interest. Bureaucracy could
show only what it wants and selects the analytical indicator and criteria. In the Brazilian
case, this danger means capturing the assessment processes by the agencies. Since regulatory
agencies concentrate on expertise, the implementation of RIA could be less effective if va-
rious actors do not control the measurement processes, in order to avoid the direct influence
of specialized bureaucrats. The selection of indicators and criteria should be also part of a
collective discussion, so that many actors can contribute and many features of the regulatory
process can be explored.

According to this argument, it is asked how far measurement may be understood in
the various social groups, meaning that society shares divergent views about what should be
measured and what is regarded as a good result. Performance measurement can hardly
be a consensus, a stable, or an objective definition. The more actors are involved in the re-
gulatory process, the more controversial the measurement will be. Particularly considering
the Brazilian case, where we can notice various levels of expertise, knowledge, and informa-
tion among stakeholders (central government, sectorial regulatory agency, firms, citizens...).
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Accordingly, the way to convey and share information, as well as public consultation, plays an
important role to reduce these problems.

Overall, it needs to be understood that performance measurement is a useful tool for
the government, but it is imperfect. All its failures and problems need to be acknowledged
in order to promote an efficient implementation of RIA. In a country with many regulatory
problems and discrepancies, this instrument needs to be used with more parsimonious com-
munication, information, and qualification. More than a solution to regulation problems, RIA
is just a further tool.

5. Conclusions

Is Regulatory Impact Analysis an effective tool for regulatory quality? How could we improve
its implementation in Brazil? Is it effective in the Brazilian context? The aim of this article is
providing some critical analysis on these questions. More than a final and definitive answer,
the objective is looking at RIA in a critical way and understanding its advantages and limita-
tions according to the Brazilian case.

The trend supported by Oecd regarding the implementation of this instrument over-
shadows important aspects of RIA. The use of new instruments, as regulatory reform pro-
poses, aims at bringing many benefits. Starting from information collection to improve the
decision-making process and going through transparency and accountability, until reaching
social learning, the gains are significant and required. RIA can improve the actual impacts of
actions taken by the government, by helping the decision maker to set regulatory priorities.
Nevertheless, it needs to be regarded as an instrument instead of a final solution. There is
still a long way to go in research and adaptation. More information needs to be conveyed as
discussions evolve.

In the Brazilian case, as this article analyzes, many specialties need to be considered:
the independent work of each regulatory agency, for instance, reveals the problems to coor-
dinate and gather measurement policies, leading to a heterogeneous and negative perception
of the instrument by society. Moreover, as described above, the concentration of expertise
in agencies rather than in ministries increases the danger that the process is captured by the
agencies.

According to this rationale, the implementation of RIA in Brazil asks for more joint
effort among agencies, under a central and strong body, so that the implementation process
can be more powerful and acknowledged by the stakeholders. A homogeneous RIA process
in all regulation sectors improves its compliance and social learning. However, as this article
pointed out, the various development stages in the agencies is a challenge that the policy-
maker has to overcome.

Furthermore, institutional power also plays an important role, and it needs to be con-
sidered in order to increase the success of RIA. In other words, support from political institu-
tions, sufficient budget, and administrative resources are required.
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The limitations of RIA also must be taken into account at the time of its implementation.
Without having in mind the problems of this instrument, the chances of failure may sharply
increase. Accordingly, the policy-maker should be aware of the possible obstacles, as discus-
sed in the last section. For instance, the definition of what will be measured and by which
means reveals the need for continuous discussion among stakeholders. Detailed information
about the definition of indicators and values should be, therefore, shared among them.

In a more systematic approach, the implementation of RIA in Brazil also requires much
advancement.

Autopoiesis: Bring all the actors within the process. Only by bringing them it will be
possible to work within their rationality and achieve compliance. In the Brazilian case, social
and private actors, as well as regulated bodies, are not fully included in the process. This will
decrease the quality of RIA, since impositions by an outsider lack success if there is no internal
acknowledgement.

Communication among actors was put aside, in order to focus rather on capacity buil-
ding and people. There is a group working on the establishment of rules and procedures, but
so far no concrete standard has been released. Besides, communication with civil society gets
weaker without a core communication strategy headed by the central government. Only sec-
toral communications and relations have been set between agencies and society.

Value creation: the complexity and environment of each system need to be taken into
account in order to implement RIA. The greater influence from international experts, who are
not really aware of the Brazilian context, could bring insights that cannot be applied, based on
various backgrounds and values. More adjustment needs to be done in the capacity building
process. Regarding structure and rule making, further steps have been developed, the inter-
national consultancy group is working closely along with Brazilian officers, in order to better
adapt the international guidelines to the national reality.

In short, the implementation of a RIA system can be successful only considering the
design of every institutional framework. This article addressed some questions that policy-
makers should ask themselves before joining the implementation of a RIA system within the
Brazilian context. From a long-term perspective, the implementation of RIA must be regarded
as part of a permanent change in the administrative culture, understanding that RIA should be
used as a further resource in the decision-making process rather than a final solution.
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