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ARTICLE

Accountability, Corruption and Local Government: Mapping

the Control Steps™

Ana Luiza Melo Aranha
University of British Columbia, Canada

The central purpose of this paper is to map out the Brazilian web
of accountability institutions and observe how institutions establish links
with each other in order to control corruption cases that reach them.
Focus is on institutions that are part of the Brazilian anti-corruption
agenda, which include the Federal Public Prosecutor's Office, the Federal
Police, the Office of the Comptroller General, the Federal Court of
Accounts, the Federal Justice and the Ministries. In the literature, the
most widespread argument is that, despite recent institutional
improvements, the result produced by this web in terms of coordination
is still weak. This article tests this claim by looking at the program called
'Inspections from Public Lotteries'. Through a longitudinal approach, I
observed the flux of control activities among the institutions, especially
the establishment of investigative and judicial proceedings. Not only I
explored the extent to which corruption impacts the establishment of
interactions, but I also investigated how the interactions affect the speed
of judicial proceedings - using logistic regressions and survival analysis.
The conclusion is that the Brazilian web is able to articulate itself in order
to hold public officials accountable (something new in this recent
democracy), but not in a homogeneous way across all institutions
(something the literature has missed). Furthermore, I demonstrate that
the entire web of accountability institutions is unable to arrive at a
decision in a timely manner.

Keywords: Accountability; corruption; web of accountability institutions;
interactions; Brazil.
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When we think about improving the democratic control of corruption, the
focus often falls upon changes in the accountability institutions. The
recent literature indicates that, at the current stage of reform and democratization
around the globe, accountability institutions must undergo a strengthening process in
order to improve economic performance, promote fiscal responsibility and fight
corruption (SIAVELIS, 2000). This necessity is especially the case with horizontal
accountability institutions, which are seen as effective mechanisms for controlling
corruption (O'DONNELL, 1998; ROSE-ACKERMAN, 1999).

In this study, the discussion centers on the articulation of six Brazilian
institutions of horizontal accountability - the Federal Court of Accounts (TCU), the
Federal Public Prosecutor's Office (MPF), the Federal Police (PF), the internal control in
the Ministries, the Federal Justice (JF), and the Office of the Comptroller General (CGU).
The creation of the CGU was an attempt to improve the Brazilian institutional arena in
the development of efficient mechanisms to face corruption in the public sector.

[ am interested in analyzing the CGU findings in its 'Program of Inspections from
Public Lotteries', which audits the federal funds transferred to municipalities. In this
program, any violations of public sector regulation are reported, and I refer to them as
'irregularities’. The reports also bring the mayors' justifications — and I analyze whether
the local public officials are able to provide CGU with a publicly acceptable justification
for the reported violation. If the justification is not accepted, I then classify the
irregularity as 'corruption’.

The objective is to investigate the interactions among those six Brazilian
accountability institutions after they receive CGU reports. The six institutions under
analysis should be actively connected to control deviations involving federal resources.
Since none of them can monitor, investigate and punish corruption individually, it
becomes necessary for them to be connected to hold local governments accountable to
the federal level. The point advocated here is that, if a federal institution such as the CGU
decides to put into practice a program such as the Lottery, - which involves the
monitoring of billions of Reais and the allocation of thousands of auditors to the
municipalities every year, - the other institutions of the web should not dismiss this

effort and ignore the resulting reports.
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The first part of the paper addresses the idea of a web of accountability
institutions, and how this web has matured in Brazil in recent times. The second part
provides a description of the accountability institutions under analysis, with special
attention to their accountability roles and the main criticisms that they have received.
The idea is to give a clear picture of what, exactly, is an ideal trajectory for the cases
found by the CGU. The following section focuses on the concept of corruption that is
applied in this paper and on how it departs from the mainstream literature. The fourth
part describes the methodology of the longitudinal research and what this perspective
entailed. Finally, I analyze the flux of the irregularities in the Brazilian web of

accountability institutions, especially concerned with the arrival at a timely decision.

The web of accountability institutions in Brazil

Contemporary democracies reaffirm, as a core principle, the idea that rulers
should be held accountable by the people, and should be held responsible for their
actions and omissions in the exercise of power. The definition of accountability used in
this paper follows the ideas of Mark Philp (2009), for whom "A is accountable with
respect to M when some individual, body or institution, Y, can require A to inform and
explain/justify his or her conduct with respect to M" (PHILP, 2009, p. 32). In this
paper, the usage of this definition runs as follows: some federal institutions (Y) impose
accountability on the municipal government (A), when considering the application of
federal funds in some areas of public policy (M).

One of the most controversial points in the definition of accountability
concerns the sanction theme (MAINWARING, 2003). For some authors, accountability
calls for mechanisms of direct and credible sanctions in order to be effective (KENNEY,
2003; MORENO et al.,, 2003; SCHEDLER et al,, 1999). As a rebuttal to this point, it might
be (convincingly) argued that accountability can be divided between direct and
indirect power of sanction, for certain accountability institutions have only the ability
to transfer their findings to other actors that may establish punishments
(MAINWARING, 2003; MANZETTI and MORGENSTERN, 2003). What this means is that
institutions with indirect sanction power must rely heavily on a close relationship with
the institutions that can pronounce judgments so that the cycle of accountability may

come to a close.
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The accountability institutions studied here are part of what O'Donnell (2001)
has called 'horizontal accountability'. While vertical accountability is associated with
electoral or societal control, horizontal accountability requires state agencies with
legal authority to take action (from routine checks to criminal sanctions) in relation to
actions or omissions by other state agencies (O'DONNELL, 2001).

It seems fair to suggest that Brazil has improved its horizontal accountability
institutions since its redemocratization in the late 1980's. For example, the Federal
Court of Accounts has now a reasonable margin of institutional autonomy to exercise
its functions of external control (LOUREIRO et al., 2009); federal public prosecutors
have large autonomy to pursue investigations; the Federal Police has gained more
personnel and resources (ARANTES, 2011); and the CGU was created with the core
mission of auditing and preventing corruption (OLIVIERI, 2011).

But none of the recently strengthened institutions of Brazil has corruption
control as its sole responsibility, and none of them concentrate all the steps involved in
the accountability cycle, which includes monitoring, investigating and sanctioning
(OLIVIERI, 2011; TAYLOR, 2011). The prevention step is left mainly to the CGU, which
produces strategic information to identify illicit actions regarding federal resources.
The TCU is in charge of administrative penalties involving the misuse of public
resources. The Federal Police investigates the felonies; while the MPF presents the
complaints to the Judiciary, which in its turn is responsible for initiating civil and
criminal proceedings. In the end of the cycle, the Federal Courts rule on those
proceedings. Thus, these institutions compose together a web, each serving its own
functions, but in a way that can - and should - be complementary.

In fact, there is a growing support for the claim that accountability institutions
should constitute an integrated web of agencies, whose credibility depends on the
quality of the links and synergies between the different components of the system
(O'DONNELL, 2001) - a concept which Mainwaring and Welna (2003) have named the
"web of accountability institutions".

While the literature argues that studies on control mechanisms must map the
institutions and actors that promote accountability (ARANTES, 2011), it is nonetheless
difficult to gain access to the performance of control institutions, especially in

developing countries (SANTISO, 2007). As noted by Speck (1999), in reference to the
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Brazilian case, the study of control institutions is even rarer when compared to
research on the decision-making process or parties and voting behavior.

Hence, there is insufficient research on the Brazilian web of accountability
institutions. The literature does not sufficiently investigate how well these institutions
fulfill their accountability roles as part of a larger web. The Brazilian version of the
Transparency International Source Book, for example, does not dedicate enough space
to the consideration of interactions among different Brazilian accountability
institutions (SPECK, 2002). Mainwaring and Welna (2003) and Power and Taylor
(2011) have identified the growing need in the Political Science field for
comprehensive approaches when it comes to understanding accountability processes.
Nevertheless, their analysis of the interactions among accountability institutions is in
an incipient stage of exploration. The authors tend to focus on each accountability
institution separately, and therefore lack more detailed and deeper analysis on the
links that have been established between them. This paper intends to fill this gap, by
focusing precisely on the interactions among Brazilian accountability institutions: the
flow of irregularities and proceedings from one institution to another until timely
decisions are reached (or not).

The few studies that have been carried out on this topic have repeatedly
argued that Brazilian accountability institutions are unable to better control
corruption cases because they are not fully coordinated (ARANTES, 2011; AVRITZER
and FILGUEIRAS; 2010; LOUREIRO, 2011; MAINWARING and WELNA, 2003; TAYLOR,
2011; TAYLOR and BURANELLI, 2007; SPECK, 2002). These studies have shown that
the Brazilian institutions of horizontal accountability are, internally, sufficiently well-
structured to perform their statutory duties; but there is a pressing need to create
mechanisms of coordination between them. Furthermore, the Brazilian accountability
web concentrates an enormous emphasis on the investigative phase and in a
competitive way, only to meet with the lack of attention devoted to the monitoring or
sanction phases of the accountability process - the penalties from the Judiciary are
carried out so slowly that they could be considered virtually non-existent (LOUREIRO,
2011; POWER and TAYLOR, 2011; TAYLOR and BURANELLI, 2007). With those
diagnoses in mind, in the next section I examine the six Brazilian accountability
institutions under analysis, in respect to their roles and responsibilities in the

accountability web. The purpose is to provide a benchmark against which we can
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further compare the performance of Brazilian accountability institutions, in terms of

coordination.

The accountability institutions under analysis

Brazil has a broad set of accountability institutions that aim to implement
mechanisms for preventing, detecting, punishing, and eradicating corrupt acts (OEA,
2012). They differ from each other on four main dimensions: scope, autonomy,
proximity and activation (POWER and TAYLOR, 2011). The scope dimension aggregates
the responsibilities attributed to an institution and the effect these responsibilities have
on the institution's reach. The autonomy dimension focuses on the institution's ability to
choose what cases to address and how to prioritize its efforts, as well as its ability to act
without undue concern for the reactions of other institutions. Thirdly, it is important to
distinguish which institutions are proximate - which ones must closely and frequently
interact. Finally, the activation dimension deals with whether an institution can act
proactively or whether it instead reacts directly to others.

Most of the Executive bureaucracies in Brazil - such as the CGU and the Federal
Police - are not very autonomous and tend to have a narrow scope of action. They also
rely heavily on proximate institutions to carry forward any investigation. In the case of
the Federal Police, it is empowered to investigate criminal offenses, but with no
authority to adopt any kind of sanction. In Brazil, criminal cases progress in a triangular
way: they are opened by public prosecutors, which depend on police investigations,
which, in their turn, require judicial authorizations (ARANTES, 2011; SADEK and
CAVALCANTI, 2003; TAYLOR and BURANELLI, 2007). The literature has reported a huge
tension on this triangle, especially between the PF and MPF when it comes to corruption
scandals strongly monitored by the media (ARANTES, 2011).

The Federal Police is a permanent body, with clear rules for access, hierarchy
and ascension. Its main functions include investigating crimes against the political and
social orders; protecting services and interests of the Union; preventing drug trafficking;
and investigating crimes that have federal or inter-state repercussion, with sub-national
and international jurisdictions. The PF has been involved in many corruption
investigative operations, targeting all levels and branches of government (ARANTES,
2011). In the last years, at least eight of its large operations against fraudulent public

tenders and public embezzlement involved cross-institutional cooperation, which began
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as a result of special audits from the CGU. This means that CGU reports can be thought of
as the starting point for the activation of investigations carried out by other
accountability institutions of the web.

Since 2003, CGU is the main institution of the internal control of the Executive.
Its responsibilities include providing advice directly and immediately to the President
on matters of preventing and combating corruption, as well as increasing transparency,
the protection of public properties, and the Executive internal control. During the last
decade, corruption became part of the CGU agenda and a number of authors consider
this the main Brazilian anti-corruption agency (CORREA, 2011; SANTOS, 2009). Given
the Comptroller's limited scope, when an irregularity is detected by an internal control
agent, it must be forwarded to the competent bodies - such as the Federal Court of
Accounts or federal prosecutors. The CGU key role in the web is not related to the
enforcement of the rule of law, but it is rather a reliable source of information over the
use of federal resources to the rest of the accountability web.

Currently, each Brazilian Ministry may have a specific advisor of internal
control. These advisors have a dual role in the web: to assist the Ministry in the
management of public policies and also to assist the institution in matters of legality,
legitimacy, and economy. The most common complaint from the advisors regarding the
web of accountability institutions in Brazil is related to the huge amount of demands put
forward by the control institutions, to which they are not fully qualified to answer
(LOUREIRO, 2011).

The government Ministries and the Federal Court of Accounts (TCU) are able to
deal with irregularities in the management of public resources by opening an
administrative proceeding called 'Special Account Process' (Tomada de Contas Especial,
TCE). This is a duly formalized process, aimed to determine liability in cases of damages
to the federal government and to obtain financial compensation. The TCE is initiated by
the competent authority (usually the one responsible for the resource management,
such as the government Ministries), but it can also be instated following
recommendations of the internal control (CGU) or in response to the decision of the
external control (TCU).

The Federal Court of Accounts is the main institution responsible for monitoring
public spending in Brazil. It is dedicated to improving management of the public sector

in a way that limits opportunities for corruption (MELO at al., 2009; SANTISO, 2007).
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The TCU's central task is to provide an independent review of government expenditures
and to confirm their legality, accuracy and reliability?.

The TCU can be considered proactive, but its scope is restricted by strictly
regimented audit procedures. Furthermore, historically, it has little practical autonomy
from politicians - it is often criticized for being too porous to political pressures, since
its Ministers take office by political appointment. This institution does not rely on
proximate institutions to pursue its own administrative investigations (SPECK and
NAGEL, 2002), being empowered to make independent decisions on administrative
matters regarding public expenditures. Nevertheless, its decisions can be challenged by
other institutions with overlapping powers, and the accused can, for instance, question
TCU decision by appealing to the Judiciary (SPECK, 2011; TAYLOR and BURANELLI,
2007). Given this possibility, the TCU has focused its attention on second-best,
compensatory administrative sanction mechanisms in order to escape the weakness of
the Judiciary in enforcing civil or criminal penalties (TAYLOR and BURANELLI, 2007).

There are three types of legal punishment that can be imposed on someone
engaged in corruption in Brazil: administrative, civil and criminal -- determined by
separate judicial or administrative actions that run independently from one another?.
While the TCU is the main body regarding the administrative arena, the MPF assumes
the main role when it comes to investigating corruption in the judicial arena.

The Federal Public Prosecutor's Office is the most unusual accountability
institution in Brazil. It is a prosecutorial body, formally independent of the other three
branches of government, with a guaranteed budget and career incentives set with
almost no outside interference. It has the same prerogatives of the Judiciary, such as
lifelong tenure, irremovability from office and irreducibility of earnings. The noteworthy
autonomy and scope of the MPF are almost unlimited. Because of this, the MPF has been
informally referred to as the 'fourth governmental power' (SADEK and CAVALCANTI;
2003; SPECK, 2002). By using (or abusing) this high level of autonomy, the federal

prosecutors have turned the MPF into a real political force: actively participating in

1 TCU decides on the accounts of persons responsible for public resources, goods and values;
investigates and deliberates on the responsibility involved in cases of loss, embezzlement, or
other irregularities that result in damage to the public treasury. It also decides on the legality,
legitimacy and economy of management actions and the expenses incurred. It can impose fines
and other sanctions.

2 Brazilian Law n? 8.112/90, art. 125.
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political disputes, questioning social policies as well as exposing corruption (ARANTES,
2011).

Precisely due to this proactive role, the MPF is perceived with extreme
suspicion by members of other accountability institutions. It is often criticized for using
the media to impose reputational costs, for infringing upon investigative powers of the
Federal Police in addition to exceeding the scope of investigations to pressure
politicians, administrators and citizens (ARANTES, 2011). The MPF depends on the
Judiciary for the establishment of sanctions - the Judiciary ultimately decides about
judicial punishment, and might even correct possible abuses of prosecutors (SADEK and
CASTILLO, 1998; TAYLOR and BURANELLI, 2007).

Despite its broad mandate to intervene in a number of potential arenas, the
Judiciary is a reactive institution and its effectiveness in the accountability process relies
heavily on proximate institutions, especially in respect to the quality of the cases
forwarded by the MPF (POWER and TAYLOR, 2011). For some scholars, the Judiciary
has the most important role in the accountability web, since it represents the last link of
a series of accountability relationships (TAYLOR and BURANELLI, 2007). If it happens
not to properly rule on cases in a timely manner, it basically throws away the
monitoring and investigating work carried out by other institutions of the web.

The main responsibility of the Federal Justice in Brazil is to decide on cases
involving the Union or foreign entities, international treaties, and crimes against the
financial system and the economic order. Its role is to rule on the responsibility of the
indicted defendants and to impose legal sanctions on politicians involved in corrupt
practices. There are several criticisms being directed at the performance of the Brazilian
Judiciary, such as the extensive possibility of appeals and the 'special’ public employees,
who are afforded the right to be judged by a privileged 'forum by prerogative of office'.
This privileged forum protection many times result in immunity to politicians involved
in corruption scandals (TAYLOR, 2011). The literature tends to agree that the Judiciary
remains a core weakness in the Brazilian accountability system, especially due to the
lack of timely punishment in corruption cases (AVRITZER and FILGUEIRAS, 2010; OEA,
2012; TAYLOR, 2011).

This is the framework behind the interactions in the Brazilian accountability
web. At this point, it is truly necessary to clarify that controlling corruption is not the

only function of the Brazilian web of accountability institutions. But whenever one of the
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accountability institutions finds corruption, the case must be addressed properly. The

following section clarifies the definition of corruption employed in this paper.

Corruption versus mismanagement

In recent decades, the research agenda on corruption in terms of empirical
approaches has followed two very different paths. On the one hand, there are scholars
who study it through aggregate perception measures - such as the Corruption
Perception Index from Transparency International. This measure, which is widely used,
assigns corruption scores to each country, in attempt to identify broader trends and
contrasts. The problem with this approach is that corruption perceptions in general are
not highly correlated with the concrete experiences of citizens, which casts the suspicion
that the perceptions are biased (BOHN, 2012). The indicators constructed from these
perceptions are, in fact, subjective measures of the corruption level3. On the other hand,
there are scholars dedicated to in-depth analysis of the phenomenon, carrying out
detailed case studies that highlight how corruption is a process immersed in complex
human interactions, which do not allow comparisons that transcend time and space. It is
common to see the study of major corruption scandals which receive special media
attention in this second group (CHAIA and TEIXEIRA, 2001; TAYLOR and BURANELLI,
2007). However, by analyzing solely the scandals that received media attention, this
approach fails to report on cases that are not investigated. Selections based on the media
tend to pick up very particular cases, which usually receive greater priority than usual.

This paper has chosen an alternative path, by selecting more objective measures
of the corruption phenomenon - namely, the irregularities encountered by an
accountability institution. But it is necessary to point out that in CGU reports there is an
ample spectrum of irregularities, which do not only refer to corruption. Among scholars
who use CGU reports as an approximate measure of corruption, there is at least a
significant distinction between corruption and mismanagement (FERRAZ and FINAN,
2008, 2011). In order to accomplish this basic distinction, I use the non-trivial definition
of corruption proposed by Warren (2004, 2006), and its four basic features:

i) Collective decisions are entrusted to a group or individual;
ii) There are rules that regulate how the group/individual can use their

power to make these decisions (in a democracy this is the inclusive rule);

3 For further critique on corruption perception measures, see also Abramo (2005).
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iii) The group/individual breaks this rule;
iv) Breaking the rule benefits the individual/group and harms the
community.

Brazilian municipal governments are entrusted the power to implement
collective decisions (regarding federal policies), and this implementation must be
guided by the norm of inclusion. This inclusion is broken when municipal officials
deviate from the norms, laws and expectations of their positions. This is consistent with
the most usual way of understanding corruption: "the behavior which deviates from the
formal duties of a public role because of private regarding, pecuniary or status gains, or
violates rules against the exercise of certain types of private-regarding influence" (NYE,
1967, p. 417). But this paper also highlights the political exclusions involved in corrupt
acts - something missing in Nye's definition.

Failures related to poor management - which point to managerial incapacity
and waste of resources - and those related to corruption involve a dimension of social
exclusion, since both failures prevent citizens from accessing public goods and services
to which they are entitled. But the boundary that separates corruption from
mismanagement is the political aspect of the exclusion. Corruption generates a private
benefit which is, from a democratic point of view, illegitimate for benefiting some at the
expense of decisions made by the political community.

Corruption is understood here as intrinsically connected to the ability to
provide public justification for the political conduct: "we hide our corrupt acts from
others because we are trying to keep them from realizing that they are excluded from
transactions" (USLANER, 2008, p. 09). For corruption, there is no plausible justification;
poor management, in contrast, can be publicly justified and even accepted by overseeing
agencies - and this is a crucial point for this paper.

CGU reports from the Lottery program provide the justifications given by the
mayors for the irregularities found, including the acceptance (or not) of these
justifications by the auditors. The analysis of the reports makes it possible to divide the
irregularities into those that can be publicly justified and those that cannot (classified as
corruption). For example, it is common for the municipal administrations to conduct
bidding processes without following all the formalities predicted by the specific Law. In
general, the CGU advises the mayor to manage the federal resources in a better way, but

this is not a good enough reason for CGU to suggest the opening of an administrative
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proceeding, for example. On the other hand, the reports reveal cases of mayors who, in
the last day of their mandate, withdrew all the money from the municipality bank
account and disappeared - in such cases the CGU does not accept the justifications
provided. 1 compare irregularities related to corruption with those related to
mismanagement, always pointing out that, among those encompassed in the corruption
side, are irregularities linked to some kind of private (inappropriate) benefit, which is
publicly unjustifiable.

Based on CGU reports, I have used a longitudinal research approach, keeping

track of the irregularities found over time, until they reached (or not) the Judiciary.

Methodology
The longitudinal approach

The traditional method for reconstituting the flow of control systems is the
longitudinal method. This type of analysis monitors a set of cases, from the record of
their occurrence to a specific point, over a certain period of time. Such monitoring aims
to determine the percentage of cases progressing to subsequent stages. In this paper, the
individual and progressive monitoring of irregularities as they advance in the stages of
accountability allows the direct count of how many and which kind of cases are
investigated and/or prosecuted. I have tracked the irregularities found by CGU, from the
beginning of the Lottery Program, in 2003 until 2015. I tracked the proceedings opened
by the accountability institutions under analysis (TCU, government Ministries, MPF, PF
and JF) and searched for specific information that could allow me to perfectly trace them
back to the Lottery Program#.

The longitudinal approach has been considered the most suitable to map the
flow of control systems. However, studies on the web of accountability institutions in
Brazil have not used longitudinal methods to draw their conclusions about the
interactions and, in this sense, this paper represents a breakthrough - the dataset used
here is one of the few sources of information that brings together official data within a
longitudinal perspective in Brazil. In the next section, I explain how the data was

collected and how the interactions under analysis were submitted to a test.

4 For the matching, I used the mayor's name, the year of the proceeding, the governmental
program and the description of the irregularity. Only the proceedings that could be clearly
traced back to the Lottery Program were included in the dataset.
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The Lottery Program as a test

In order to test how Brazilian accountability institutions interact when they
encounter corruption cases, I examined the audits conducted by the CGU in the Brazilian
local governments. I was especially interested in the program called 'Inspections from
Public Lotteries', which randomly targets the federal funds transferred to municipalities
with less than 500,000 inhabitants. At present, there are more than 5,500 municipalities
in Brazil, over 80% of which survive thanks to the compulsory or voluntary transfers
made by the Union. Under Brazilian law, the transferring agency must ensure that there
has been proper and regular use of the transferred funds. Therefore, the federal
institutions, including the CGU, have to demand accountability from the local
governments for the use of the transferred federal resources.

The Lottery program has brought a significant increase in the disclosure of
government data regarding irregularities in municipal management of federal funds>.
The reports represent an unprecedented gathering of information about municipal
management from a single source, and have certainly advanced the production of
academic research on public policy, municipal management and corruption incidence®.

In its Lottery Program, every month the Comptroller sends approximately 10
auditors to 60 randomly-selected municipalities across all 26 Brazilian states in order to
examine the allocation of federally-transferred funds, to inspect the quality and
completion of public construction work, and to conduct interviews with key members of
civil society. The auditors search for irregularities involving federal resources that have
been transferred up to two years prior to the visit. Each visit results in a detailed audit
report documenting any irregularity associated with either federal transfers or
federally-funded social programs, the justifications presented by the mayors and the
acceptance (or not) of the justification by CGU auditors. The reports are then forwarded
to the competent bodies that may establish administrative or legal sanctions.

This paper is concerned whether the other accountability institutions of the web
make use of the reports and decide to act upon them (to open proceedings), and
whether (and how long it takes for) these proceedings (to) arrive at the Judiciary. In
order to answer these questions, I map all three stages of accountability, from

monitoring (the CGU identifies irregularities), investigating (other institutions decide to

5 The reports are publicly available at www.cgu.gov.br.
6 For papers based on CGU reports, see Ferraz and Finan (2008, 2011).
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open proceedings), until the final stage, in which appropriate sanctions are determined.
It is important to stress that, since the Lottery Program is a CGU initiative, the other
accountability institutions are under no obligation whatsoever to incorporate such
findings and conduct investigations because of them. Accountability institutions have
discretion to assess what they believe to be relevant and what deserves their attention.
However, each institution has a wide spectrum of situations that instigate the
interactions, and if an institution starts a program like the Lottery Program, (at the cost
of many human and economic resources in auditing around the country), it is expected
that its reports are not going to be dismissed, and that some action, or some systematic
relationship, is going to be adopted across the institutions that receive the reports. I
consider that an interaction between institutions has occurred when I find that a
proceeding concerning irregularities contained in CGU reports has been opened by other
institutions of the web. The existence of a proceeding means that the other institution
has, at least, read the reports, deemed them worthy of attention and sufficiently well-
structured to initiate investigations.

From the literature, it is possible to arrive at some observable implications
about what we should expect when it comes to interactions among accountability
institutions in Brazil. In the first place, it is reasonable to expect an absence of
interactions between the Brazilian accountability institutions or, at least, to expect
interactions in a non-coordinated way. This would translate into a low percentage of
irregularities turned into administrative or judicial processes. It is true that not every
kind of irregularity can be processed both by the administrative and judicial institutions
at the same time. The Ministries can only act on administrative matters, and forward the
cases to the TCU, which can decide alone on administrative issues. If a case that is being
investigated by the Court of Accounts arrives at the Federal Justice, it is only because
something has gone wrong with the case (the administrative decision is challenged at
the judicial arena). In contrast, the MPF needs to take its cases to the Justice. So the
interactions are different for each of the institutions in question. But the important point
is that CGU information is able to trigger both arenas - administrative and judicial. The
question is: once CGU monitors and finds irregularities, do the other institutions use this
information and investigate it or is this information dismissed? How long do they take to
start the proceedings? And once started, how long do they take until a final decision is

reached?
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The next Figure shows the flux reconstructed here, which has the Lottery

program as the starting point:

Figure 01. The flow of control steps by federal accountability institutions overseeing
local governments, Brazil, 2015
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Results

From the very beginning of the Lottery program in 2003 to 2010, the
Comptroller had inspected 1,581 municipalities (28.4% of Brazilian municipalities)’.
From this total, a random sample was calculated, stratified by state and year of
inspection, which resulted, with a confidence level of 95%, in the study of 322
Brazilian municipalities. This paper takes into consideration each irregularity found
in these municipalities (a total of 19,177 irregularities), and analyzes the extent to
which they generate proceedings from the administrative and judicial arenas, until

the year of 20158. As CGU inspection reports are sent to the entire Federal Public

7 The criteria selection for this time period was the year in which the program began (2003) to
the year before the program makes a long interruption (2010). Currently the program is under
revision and may be abolished.

8 The sample contains municipalities monitored from 2003 to 2010, but I followed the
irregularities in the accountability web until 2015 - allowing at least 05 years for the
establishment of proceedings. This time frame is particularly interesting because during the
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Administration, it can be assumed that the other institutions are aware of the
irregularities encountered. In order to investigate reactions across the web of
accountability, I first looked specifically at irregularities that had generated reactions

at the Federal Court of Accounts and at the Public Prosecutor's Office.

Do the institutions interact? The flux of accountability interactions

In the dataset, only 2.8% of the irregularities had generated TCEs, of which
only 7.4% were installed by the TCU. This shows that the irregularities brought by
the Comptroller are hardly the subject of proceedings initiated by the external
control. On the other hand, 91.6% of the TCEs were initiated by the government
Ministries, which then forwarded the proceedings to the Court of Accounts for
administrative judgment. On the other hand, the scenario on the judicial arena is
quite different. The Public Prosecutor's Office has a more active role than the
administrative arena - there are 9,666 irregularities under investigation by the MPF.
In total, 9,957 irregularities (52%) were targeted by some investigation, and 1,494
reached the Federal Justice (7.8%). This means two things: the investigative stage
had a huge effect and the Federal Justice was somewhat active - when compared, for
example, with the 10% of homicides that are prosecuted by the Brazilian Judicial

system (RIBEIRO, 2010).

Table 01. Irregularities investigated and/or prosecuted, Brazil, 2003-2015

Irregularity TCE MPF Federal Justice
investigated /prosecuted Frequency % Frequency % Frequency %
No 18644 97.2 9511 49.6 17683 92.2
Yes 533 2.8 9666 50.4 1494 7.8
Total 19177 100.0 19177 100.0 19177 100.0

Source: CRIP-UFMG, 2015.

The novelty of these results is that they clearly indicate which institutions are
more active than others — which is something new in the literature. But it is possible to
suppose that there may be something particular that drives the focused action of the

administrative arena, such as the kind of irregularity in question.

entire period Brazil was governed by the same political party (PT), who had a strong agenda of
reinforcing accountability institutions. In 2016, for example, the CGU has suffered major
structural changes which will need to be considered by future researches on the topic.
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What drives the interactions? The influence of corruption

In total, 4,870 irregularities were considered corruption (25.4%). Statistically
testing the effect of the type of irregularity in the decision to open a proceeding -
through four binary logistic regressions shown in Table 02 - it is possible to conclude
that an irregularity classified as corruption has the chance of becoming a TCE increased
by 02, and of becoming a TCU investigation by 2.25. Meanwhile, the chances are
increased by only 1.25 for MPF investigations. Overall, the presence of corruption
increases the chances of investigation, but this effect is stronger for the administrative
arena.

This finding recalls the literature about the lack of coordination in the Brazilian
web of accountability institutions: the fight against corruption seems to be approached
differently by each institution, and there seems to be no coordination between them
about the priority that should be given to this phenomenon. Given public prosecutors
high degree of autonomy, they can individually choose to prioritize different types of
irregularities, especially during the investigative phase. On the other hand, corruption
cases have higher chances of being sent to the Federal Justice - the fact that an
irregularity is considered corruption increases its chances to arrive at the Federal
Justice by 80%. But even if corruption cases have more chances to trigger the
accountability investigative phase, are they related to faster sentencing? Do they receive

a timely sentence once they arrive at a judging institution?

Table 02. Binary logistic regressions for the influence of corruption in the opening of
investigative proceedings and the arrival at the Judiciary - Brazil - 2003-2015

Dependent variable B S.E. Wald df  Sig. Exp(B)
Model 01 Step 1(a) Corruption .230 .033 47.689 01 .000 1.258
Opening of proceedings

by the MPF Constant -.042 .017 6.332 01 .012 .959
Model 02 Step 1(a) Corruption .717 .090 63.698 01 .000 2.048
Opening of a TCE Constant  -3.787 .057 4445945 01 .000 .023
Model 03 Step1(a) Corruption .813 .339 5.767 01 .016  2.255
Openi f a TCE b

i y Constant -2925 257 129871 01 .000  .054
Model 04 Step 1(a) Corruption .589 .056 108.974 01 .000 1.802

Arrival of cases at the
Federal Justice

Source: CRIP-UFMG, 2015.

Constant -2.650 .034 6192387 01 .000 .071
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Time as a crucial variable in the Brazilian web of accountability institutions

It is reasonable to assume that it takes some time for the other institutions of the web
to get comfortable with a new program such as the Lottery, and that it takes a while until they
can process the reports produced by another institution. Once they decide to act on CGU
reports, the proceedings must undergo a certain series of investigation and trials, and the time
required for these actions may vary from one institution to another. This posits the question of
how long it takes for the proceedings to be started - from the Lottery report to the start of
proceedings by other accountability institutions.

I created a new variable that subtracts the year of the beginning of the proceeding from
the year in which the irregularity was discovered. In the case of the administrative arena, the
average was 5.4 years (Table 03). This poses serious problems for the accountability web,
especially considering that mayors political terms last four years in Brazil. The lack of agility in
the starting of TCE proceedings gives enough time for representatives holding office to commit
irregularities and leave their political positions without fearing any administrative sanction. The
literature on these institutions should be discussing not only the slowness of the Judiciary, but
also the slowness of the accountability system as a whole, including its administrative
institutions. In the case of the MPF, its performance has been faster, with an average of 2.55
years' difference between the report and the beginning of the proceeding.

Furthermore, I calculated the time taken to reach a final decision - how many days it
took for each institution to internally come to a decision about the irregularities. The days in
which the investigation processes remained within the institutions were calculated by
subtracting the date of the last movement from the date of the opening®. The average for the
internal processing time was 995 days for the TCU - a little over two and a half years. On the
other hand, inside the MPF the processes run with an average of 712 days between the starting
day and the last internal decision. Despite having a greater standard deviation, it seems that,
within the Public Prosecutor's Office, the processes run faster than within the Court of Accounts.
It is noteworthy that this may be the case because TCU work would require a longer internal
procedure when compared to the institution that only prepares the case for triall0. But even so,
the internal work of an institution must have a temporal a limit, so that it is able to reach final

decisions in a timely manner.

9 'Last movement' means that the institutions reached a decision about the irregularity: it was
archived, acquitted or convicted.
10 Unlike the MPF, the TCU investigates and gives a final judgment about the irregularities.
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The literature never ceases to name the Judiciary as the great villain of the
accountability web in Brazil, mainly because of its slowness. Surprisingly enough, however, the
results are a bit more optimistic for the Federal Justice when compared to the time taken by the
TCU, for example. On average, the irregularities arrive at the Federal Justice faster than in the
administrative field (one year difference), and the merit may be given to the institutions that
initiate the actions: it can be that public prosecutors are faster than the Ministries to identify
irregularities and gather evidence about them. This slowness of the TCU when compared to the
Federal Justice is also felt in the internal processing - it takes on average 100 days more to reach
an opinion about the irregularity. We may need to start reviewing our paradigms in the
literature, such as attributing major accountability problems exclusively to the Justice system. In
the next section, the survival analysis aims to understand which factors could influence the

speed of the web in processing irregularities.

Table 03. Descriptive statistics for the difference until the opening of proceedings and
the reaching of an internal decision, Brazil, 2003-2015

TCU MPF JF
From the
. Opening Lottery Opening Lottery ; :
Lottery u.ntll until the until the until the until the Openlng u'ntll
the opening . . . . the decision
(years) decision opening decision opening (days)
y (days) (years) (days) (years)
N Valid 530 523 9560 8168 1485 1485
Missing 18647 18654 9617 11009 17692 17692
Mean 5.43 995.86 2.55 712.48 4.55 841.53
Standard 2.67 686.10 2.17 714.21 1.74 693.94
deviation
Minimum 0 176 0 0 01 0
Maximum 10 3729 09 3668 10 3466

Source: CRIP-UFMG, 2015.

Survival analysis

Survival analysis is a branch of statistics that deals with analysis of time duration
until one or more events take place. In this context, death or failure is considered an 'event' -
and, usually, only a single event occurs for each subject, after which the organism or
mechanism is dead or broken (CARVALHO et al, 2005). In this study, the events are the
arrival and the judgment of the irregularities at the Federal Justice. I am interested in studying
the survival time - the time spent by the irregularities in the Justice system, from an initial
time until the occurrence of these two events. The idea is that faster processes generate faster

responses to the irregularities, whether exempting or convicting those involved, which would
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certainly help to reduce the prevailing perception of impunity in Brazil. On the other hand,
proceedings that take a long time to be started, or that are not completed, will only reinforce
the already widespread idea that corruption is not sanctioned in Brazil.

In the survival analysis, [ used the Kaplan-Meier estimator to understand whether
corruption irregularities are judged faster!l. The point is that, if the accountability web claim
corruption is a major issue - as shown by the logistic regressions -, this web would be
expected to make an effort to streamline the processes that deal with this kind of irregularity.
The survival curves are presented in a comparative mode: if one survival probability is higher
or lower depending on a particular kind of irregularity. The influence of the interactions in the
final stage of accountability is also explored - especially in regard to how the interactions
established during the investigation stage affect the arrival of the irregularities at the Federal

Justice and the speed of the judgments delivered by this institution.

Graph 01. Survival curves of irregularities until the arrival at the Justice, for different
levels of irregularity considered corruption, Brazil, 2003-2015

Estimated 10 7 ] Irregularity
Survival considered corruption
Probability No
087 =1 Yes
0,6
04
02
0,0 o
I I I T I I
0 2 4 6 8

Years until the opening of the Judicial Process - Federal Justice
Source: CRIP-UFMG, 2015.

The main event of the three following analyses is the arrival of the irregularity at
the Federal Justice; the time variable is the difference in years from the Lottery report to the
mentioned arrival; and the comparisons are between the kind of irregularity (considered

corruption or not), the amount of institutions that investigated the irregularity (one or two),

11 The Kaplan-Meier estimator is one of the non-parametric methods to estimate the survival
function. This function is defined as the probability that an individual has of surviving beyond a
certain point in time 't'.
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and the institutions involved in the investigation phase (MPF, TCU, MPF and TCU or PF and
another institution).

In the first graph and in the first log-rank test, there is a clear distinction in the two
survival curves - 'surviving' in this case means that the irregularity did not reach the Justice
system, and the 'death’ means that it did!?. In general, cases involving corruption are
significantly slower at every point in time - they take a longer amount of time to reach the
Federal Justice.

Secondly, the survival of the irregularities is especially affected depending on the
institutions that participated in the investigation phase (significant log-rank test). Of all the
cases that arrived at the Federal Justice, the investigation processes that heavily relied on
the help of the Federal Police tended to arrive much faster than the cases investigated only
by the TCU, for instance!3. This can be explained largely by the fact that the Federal Police
only takes part in criminal cases that already intend to be judicially prosecuted. The TCU, on
the other hand, is a strictly administrative body, with no design for or intention of helping
the cases to arrive to judicial sanctions. But surprisingly, the processes that relied on the
help of the Federal Police were much faster than those investigated only by public
prosecutors. It is interesting that the processes in which there was an interaction with the
Federal Police spent significantly less time to arrive at the Justice system. It is also
interesting that when the Court of Accounts and the Public Prosecutor's Office
concomitantly investigated an irregularity, it tended to take a longer time to arrive at the

Federal Justice than those investigated only by the prosecutors.

Table 04. Means for the survival time of irregularities that arrived at the Justice, by
investigation institutions, Brazil, 2003-2015

Means
Institution that investigated Estimator St;l;ioarrd Confidence Interval (95%)
MPF 4.48 .049 4.39 4.58
TCU 6.04 276 5.50 6.58
PF-another 3.24 .086 3.07 3.40
TCU and MPF 4.80 .167 4.48 5.13
Total 4.30 .044 4.21 4.38

Source: CRIP-UFMG, 2015.

12 The log-rank test is a hypothesis test to compare the survival distributions of two samples.

13 The data of the participation of the Federal Police was extracted from the judicial and
administrative processes. This means that the category 'PF' indicates the participation of at least
two institutions in the investigation (MPF-PF or TCU-PF).
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Graph 02. Survival curves of irregularities until arrival at the Justice, for different levels
of investigation institutions, Brazil, 2003-2015
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Source: CRIP-UFMG, 2015.

One can also imagine that an irregularity investigated by more than one
institution would gather more evidence, thus accelerating its arrival at the stage of
judicial sanctions. This hypothesis was confirmed: investigative partnerships indeed
reduced the time it took for the irregularity to reach the Judiciary (Table 05 and Graph
03). On average, irregularities investigated without the establishment of partnerships
took 4.8 years to reach the Federal Justice, while those investigated by two institutions

took an average of 3.5 years.

Table 05. Means for the survival time of irregularities that arrived at the Justice, by the
amount of investigation institutions, Brazil, 2003-2015

Amount of institutions that Standard Means
investigated Estimator Error Confidence Interval (95%)
01 4.84 .050 4.74 4.94
02 3.57 .084 3.40 3.73
Total 4.55 .045 4.46 4.64

Source: CRIP-UFMG, 2015.
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Graph 03. Survival curves of irregularities until arrival at the Justice, for different levels
of amount of investigation institutions, Brazil, 2003-2015
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Source: CRIP-UFMG, 2015.

But the major criticism against the web is that the Judiciary takes too long to
judge the proceedings that arrive at it. From now on, the event in analysis is the
reach of a sentence by the Federal Justice. The time variable is the difference in days
between the opening of the proceeding until its judgment. My aim is to check
whether the type of irregularity and the number of interactions between institutions
affect the time spent by the proceedings inside the Federal Justice.

On average, the irregularities remained 1,741 days inside the Federal Justice
before they obtained a sentence. The graph below shows that 90% of the
irregularities survived, having reached 1,000 days inside the Justice system without a
sentence. From this point onward, there was a sharp drop in survival (many
judgments were reached at once). The survival rate stabilized afterward, reaching a
new decline at the 2,000 days' mark. Comparing the two types of irregularities, those
considered corruption took a longer time to reach a judicial decision (on average 215

days longer).
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Graph 04. Survival curves of irregularities until judicial decision, for different levels of
irregularity considered corruption, Brazil, 2003-2015

Estimated 1 Irregularity
survival considered corruption
probability No
8 = Yes
Censored

067 + Censored

0,47

0,27

0,0 7]

T T T T T
0 1000 2000 3000 4000

Days until the judicial decision - Federal Justice

Source: CRIP-UFMG, 2015.

The average of survival events per institution shows that if the irregularity
was monitored by the administrative arena, it took longer to obtain a judgment in
the Judiciary than those investigated by the public prosecutors (Table 06 and Graph
05). This was expected: prosecution processes are totally focused on the juridical
aspects, which would in turn make them better prepared for a quick trial at the
Federal Justice. The log-rank test was significant, indicating that there are relevant
differences between the curves. Again, the 2000-day mark appears to be a
threshold, as it is when the Judiciary judges the clear majority of cases. The fastest
sentences are achieved when the TCU and the MPF perform joint investigations,
followed by the MPF performance on its own, the Federal Police and its partner

and, finally, the TCU.

Table 06. Means for the survival time of irregularities judged by the Justice, by
investigation institutions, Brazil, 2003-2015

Means
Institutions that investigated Estimator StE?foarrd Confidence Interval (95%)
MPF 1702.43 52.05 1600.41 1804.45
TCU 1927.35 118.30 1695.47 2159.23
PF-another 1794.16 112.74 1573.18 2015.14
TCU and MPF 1620.35 74.11 1475.09 1765.61
Total 1786.09 43.94 1699.96 1872.23

Source: CRIP-UFMG, 2015.
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Graph 05. Survival curves of irregularities until judicial decision, for different levels of
investigation institutions, Brazil, 2003-2015
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The following analysis of the survival rates for sentencing in Brazil is
revealing. Particularly in the early days of the investigation, the occurrence of
partnerships actually delays Justice judgments, and this is a statistically significant
difference. Interestingly, this trend is reversed when the curve reaches the 2,000-day
mark: after this point, irregularities that relied on partnerships during the
investigation stage are sentenced sooner. The fact that the curve of irregularities that
were investigated without partnerships tends to be faster (at least in the beginning),
calls into question the hypothesis that interactions could reduce the vulnerabilities of
the Judiciary. In short, the interactions help the irregularity to arrive faster at the

Judiciary, but once they arrive there, they do not contribute to a faster sentencing.

Table 07. Means for survival time of the irregularities judged by Justice, by amount of
investigation institutions, Brazil, 2003-2015

Amount of institutions Standard Means
that investigated Estimator Error Confidence Interval (95%)
01 1711.42 46.10 1621.04 1801.79
02 1737.89 58.39 1623.44 1852.34
Total 1724.81 40.41 1645.58 1804.03

Source: CRIP-UFMG, 2015.
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Graph 06. Survival curves of irregularities until judicial decision, for different levels of
amount of investigation institutions, Brazil, 2003-2015
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Table 08. Log-rank tests of equality between survival distributions for different levels of
type of irregularity and investigation institutions, Brazil, 2003-2015

Time variable Comparison Qui-square Degree of Freedom
Irregularity
considered 28.464*** 01
corruption

Years until the opening of o .
P 8 Institutions involved

the judicial process at the investigation 193.088 03

Amount of
institutions
[rregularity
considered 21.313%** 01

v il hi corruption
ears until reaching a o .
8 Institutions involved

judicial decision at the investigation 18.338 03

Amount of
institutions

148.193%** 01

4.869** 01

Source: CRIP-UFMG, 2015.
** Significant at the confidence level of 0,05
*#* Significant at the confidence level of 0,01

Conclusion
The Brazilian web of accountability institutions has been strengthened and has
tried to properly address corruption cases. First of all, it is not true that these

institutions do not interact. At least when it comes to the irregularities brought by the

(2017) 11 (2) ] 0004 - 26/31



psr u

internal control, the accountability institutions open proceedings to investigate them.
However, it is necessary to consider that the conclusions about the Brazilian web of
accountability institutions cannot suppress the different internal relationships found
among the institutions. I have found that the Brazilian accountability institutions
interact as a result of the Lottery Program (at least in the formal aspect of opening
proceedings). The MPF, specifically, interacts more, followed by the Ministries and then
the TCU. But the MPF's activism is not necessarily intended for the investigation of
corruption, while the TCU presents a focus on this kind of irregularity. In general, the
investigative phase concentrates most of the web's attention, and the Federal Justice
takes less time to judge in comparison to the Court of Accounts.

Secondly, while corruption may be important in the decision to interact, it is not
important enough to expedite the progress of the judicial cases, in fact, it leads to slower
processes. Furthermore, the interactions during the investigative stage are fundamental
to expedite the arrival of the proceedings at the Judiciary, but do not contribute to faster
sentencing. It is possible to presume that corruption cases are difficult to investigate and
demand more time to be processed, or even that this kind of irregularity is strategically
set aside - if it is true that some of these institutions are porous to external pressures. In
any case, this systematic delay in corruption trials only support the claim that the last
stage of accountability is a great barrier for a web concerned with corruption control.

It is important to note that any measure of corruption involves unclear
boundaries between what should be or should not be enclosed. My form of
operationalizing the concept is only one of many interpretations. What allows me to
distinguish the actions to be included in the category 'corruption' is precisely the
judgments made by the accountability institutions, in terms of what can be publicly
justified. In this paper, I have attempted to challenge the common place notion of
equating corruption to bribe-taking (the most widespread way of measuring it),
connecting it to the exclusions that it entails. Reflections such as these are, however,
missing in the corruption literature: corruption is an illegal and illegitimate action from
the point of view of democratic inclusion, since it puts equal citizens in a disadvantaged
situation that prevents the implementation of public interests, values and perspectives,
discussed in democratic forums and put into practice through public policies.

The findings shed light to the intricate accountability interactions in Brazil. They

are hardly directly applicable to other Latin American countries. Notwithstanding, it can
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be said that the agenda of the web of accountability institutions in Latin America has to
be attentive to the fact that conclusions about the web have to take into consideration
the heterogeneous relationships among institutions within the web (something the
literature has persistently missed). The conclusions of this paper are also restricted to
the accountability established from the federal institutions to small Brazilian
municipalities. CGU monitoring of larger cities and states did come to exist, but suffered
much more political pressure, and the reports could not even be found online. In
addition, the Lottery Program itself has been suffering in the last two years with lack of
resources and is in danger to be eliminated from CGU control activities. This paper
highlights the importance of this Program, not only because it has provided a unique
opportunity to track the flow of control activities, but especially because it assists other
accountability institutions in the discovery of corruption schemes spread around the
country. It keeps the local representatives accountable and aware that the federal

resources that arrive from far away are not free of oversight.
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