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REA SONS FOR DE FIN ING AND CRIMINALIZING “TER ROR ISM”
IN IN TER NA TIONAL LAW

Ben SAUL*

RESUMEN: Ante la ausencia de una definición internacional del terrorismo o la existencia
del delito como tal, este artículo explica las razones políticas para definir y tipificar al
terrorismo como delito es decir, se hace énfasis en el porqué en lugar de cómo definirlo.
La base racional para la definición y tipificación es que el terrorismo va seriamente en
detrimento de los derechos humanos, pone en riesgo al estado y las políticas de paz, y
amenaza la paz y seguridad internacionales. Definir al terrorismo como delito en lo par -
tic u lar, normativamente reconoce y pro tege valores e intereses vitales de la comunidad
internacional; y simbólicamente expresa condena so cial y estigmatiza a los delincuentes.
Así, las exageradas ambiciones inherentes a los tratados sectoriales serían clarificadas
por una respuesta más calibrada diferenciando la violencia pública de la privada.

ABSTRACT: In the ab sence of an in ter na tional def i ni tion or crime of ter ror ism, this ar ti cle
ex plains the pol icy ra tio nale for de fin ing and criminalizing ter ror ism —why, rather than
how, to de fine it—. The core ra tio nale for def i ni tion and criminalization is that ter ror ism
se ri ously un der mines fun da men tal hu man rights, jeop ar dizes the State and peace ful pol i -
tics, and threat ens in ter na tional peace and se cu rity. De fin ing ter ror ism as a dis crete
crime nor ma tively rec og nizes and pro tects vi tal in ter na tional com mu nity val ues and in -
ter ests, sym bol i cally ex presses com mu nity con dem na tion, and stig ma tizes of fend ers. The
over reach in her ent in sec toral trea ties would be clar i fied by a more cal i brated re sponse
which dif fer en ti ates po lit i cal from pri vate vi o lence.

RÉSUMÉ: Suite a l’absence d’une définition internationale du terrorisme, qualifiant ce
lui-ci de crime, cet ar ti cle explique les rai sons politiques qui permettent définir et qual i -
fier le terrorisme comme crime ou délit, la présente met l’accent sur les causes au lieu
d’une ana lyse sur com ment définir le terrorisme. Cet ar ti cle donne des bases rationnelles 
qui permettent définir et qual i fier le terrorisme comme un crime, la dite qual i fi ca tion est
justifier par le fait que le terrorisme affecte sérieusement les Droits de l’homme, met en
ris que l’Etat de Droit et ses politiques de paix, le terrorisme men ace la paix et la sécurité 
internationale. Définir le terrorisme comme un crime particulier, permettra de
reconnaître et protéger les valeurs et intérêts vitales de la Communauté Internationale
par le biais d’un in stru ment juridique, et d’une manière chercher a éradiquer les pra -
tiques dénonces par la société, en stigmatisant les délinquants et de cette manière donner 
une réponse dirigé qui clarifiera les am bi tions des traités sectoriels tout en différenciant
la vi o lence publique et privée.

*   BA (Hons) LLB (Hons) (Syd) DPhil (Oxon); Lec turer, Fac ulty of Law, Uni ver sity of New
South Wales, Syd ney, Aus tra lia. Email: b.saul@unsw.edu.au.
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SUMARIO: I. In tro duc tion. II. Na ture of In ter na tional Crimes.
III. In ter na tional Crim i no log i cal Pol icy. IV. Ter ror ism as a
Dis crete In ter na tional Crime. V. Fur ther Con sid er ations. VI. Con-

clusion.

I. INTRODUCTION

Much of the in ter na tional le gal de bate about de fin ing ter ror ism has fo -
cused on the ideo log i cal dis putes, or tech ni cal me chan ics, of def i ni tion,
rather than on the un der ly ing pol icy ques tion of why —or whether— ter -
ror ism should be in ter na tion ally criminalized. Since most ter ror ist acts
are al ready pun ish able as or di nary crim i nal of fences in na tional le gal
sys tems,1 it is vi tal to ex plore whether —and ar tic u late why— cer tain
acts should be treated or clas si fied as ter ror ist of fences rather than as or -
di nary na tional crimes such as mur der, as sault or ar son. Equally, it is im -
por tant to ex plain why ter ror ist acts should be treated sep a rately from ex -
ist ing in ter na tional crimes in cases where con duct over laps dif fer ent
cat e go ries, par tic u larly the ex ist ing sec toral treaty of fences, war crimes
and crimes against hu man ity.

In State prac tice, viewed through the lenses of United Na tions or gans 
and re gional or ga ni za tions, the prin ci pal bases of criminalization are that 
ter ror ism se verely un der mines: (1) fun da men tal hu man rights and free -
doms; (2) the State and the po lit i cal pro cess (but not ex clu sively de moc -
racy); and (3) in ter na tional peace and se cu rity. Treat ing ter ror ism as a
sep a rate cat e gory of un law ful ac tiv ity ex presses the in ter na tional com -
mu nity’s de sire to stig ma tize ter ror ism as an es pe cially egre gious crime,
be yond its or di nary crim i nal char ac ter is tics. The over reach in ex ist ing
sec toral trea ties, which criminalize pri vate and po lit i cal vi o lence equally, 
would be clar i fied by a more cal i brated crime of ter ror ism that ex cludes
non-po lit i cal mo tives. Once con sen sus is reached on what is con sid ered
wrong ful about ter ror ism, it is then eas ier to prog ress to de fine the con -
stit u ent el e ments of ter ror ist of fences with ap pro pri ate le gal pre ci sion.
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1 Murphy, ‘De fin ing In ter na tional Ter ror ism: A Way Out of the Quag mire’ (1989) 19 IYBHR 
13, 23-25; Murphy, ‘United States Pro pos als on the Con trol and Re pres sion of Ter ror ism’, in
Bassiouni (ed), In ter na tional Ter ror ism and Po lit i cal Crimes (Charles C Thomas, Il li nois, 1975),
493, 503; Bassiouni, ‘Meth od olog i cal Op tions for In ter na tional Le gal Con trol of Ter ror ism’, in
Bassiouni (ed), in fra, 485, 487.



The ra tio nale for criminalization is an chored in an ex am i na tion of
the com mon fea tures of in ter na tional crimes; the ob jec tives of in ter na -
tional crim i no log i cal pol icy; and the re la tion ship of the crim i nal law to
dis cre tion ary po lit i cal re sponses to ter ror ism. This ar ti cle is mind ful of
avoid ing the pro lif er a tion of in ter na tional of fences and so ad dresses
prob lems of mul ti ple charges and con vic tions. The ra tio nale for def i ni -
tion de pends on the pur pose of def i ni tion, and the em pha sis here is on
def i ni tion in crim i nal law, rather than in other branches of in ter na tional
law —such as hu man i tar ian law, hu man rights law, law on the use of
force, or ref u gee law— which may, or may not, call for dif fer ent def i ni -
tions.

II. NATURE OF INTERNATIONAL CRIMES

An in ter na tional crime is con duct pro hib ited by the in ter na tional
com mu nity as crim i nal. This bland posi tiv ist ac count merely iden ti fies a
crime by its source (State con sent in a treaty, or through cus tom for ma -
tion), but does not ex plain why the in ter na tional com mu nity chooses to
stig ma tize con duct as de serv ing of in ter na tional (or trans na tional)2 crim i -
nal pro hi bi tion and pun ish ment. The pol icy ra tio nale for criminalization
is of ten ob scure, and the ‘rapid ex pan sion’ of the crim i nal law’s ‘ma te -
rial scope has not been com ple mented (or com pli cated) by gen eral dis -
cus sion of co her ent prin ci ples jus ti fy ing or con strain ing criminalization,
like in di vid ual au ton omy, wel fare, harm and minimalism’.3

1. Grave Con duct of In ter na tional Con cern

One gen eral ex pla na tion for criminalization was sug gested in the
Hos tages case, in which the US Mil i tary Tri bu nal at Nuremberg stated
that: “An in ter na tional crime is such act uni ver sally rec og nized as crim i -
nal, which is con sid ered a grave mat ter of in ter na tional con cern and for
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2 A dis tinc tion can be drawn be tween in ter na tional (cus tom ary) crimes of uni ver sal ju ris dic -
tion and more lim ited trans na tional (treaty) crimes (or ‘crimes of in ter na tional con cern’):
Goodwin-Gill, ‘Crime in In ter na tional Law’ in Goodwin-Gill and Talmon (eds), The Re al ity of In -
ter na tional Law (Clar en don, Ox ford, 1999) 199, 205-208; see also Boister, ‘Trans na tional Crim i nal
Law?’ (2003) 14 EJIL 953. Meron, ‘Is In ter na tional Law Mov ing To wards Criminalization?’ (1998)
9 EJIL 18.

3 Boister, op. cit., 957.



some valid rea son can not be left within the ex clu sive ju ris dic tion of the
State that would have con trol over it un der or di nary cir cum stances”.4

The pro hi bi tion of con duct as crim i nal is or di narily a mat ter fall ing
within the re served do main of do mes tic ju ris dic tion, and there is value in 
pre vent ing the pro lif er a tion of su per flu ous or du pli cate in ter na tional of -
fences —and un nec es sary li a bil i ties on in di vid u als— to en sure the sys -
temic in teg rity and co her ence of in ter na tional criminal law.

How ever, as the Tri bu nal noted, con duct is in ter na tion ally criminali-
zed where it is of such grav ity that it at tracts in ter na tional con cern. Con -
duct may be of in ter na tional con cern be cause it has transboundary ef fects 
or threat ens ‘the peace, se cu rity and well-be ing of the world’;5 causes or
threat ens pub lic harm of great mag ni tude;6 or vi o lates nat u ral or moral
law and ‘shocks the con science’ of hu man ity.7 In ter na tional crim i nal law 
thus seeks to pro tect the shared val ues con sid ered im por tant by the in ter -
na tional com mu nity,8 rather than com pris ing so cially ex pe di ent or tech -
ni cal rules.9 As a re sult, ‘a greater de gree of moral tur pi tude at ta ches’ to
an in ter na tional crime,10 which is not merely the prod uct of so cial prej u -
dice, in dig na tion, dis taste or dis gust.11

There is in ev i ta ble sub jec tiv ity in iden ti fy ing uni ver sal val ues, or in
ap peal ing to nat u ral law as the ba sis of criminalization,12 and ‘make-be -
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4 Hos tages case (1953) 15 Ann Dig 632, 636.
5 1998 Rome Stat ute, pmbl; MC Bassiouni, Crimes Against Hu man ity (Martinus Nijhoff,

Dordrecht, 1992), 46-47. Criminalization of pi racy is war ranted since it oc curs be yond ter ri to rial ju -
ris dic tion, on the high seas.

6 A Cassese, In ter na tional Crim i nal Law (OUP, Ox ford, 2003), 22.
7 Idem; Eichmann (1961) 36 ILR 5 (Distr Crt Jerus), 12; R v Finta [1994] 1 SCR 701, 812; H

Lauterpacht (ed), Oppenheim’s In ter na tional Law: vol I Peace (8th ed, Longmans, Green and Co,
Lon don, 1955), 753.

8 MC Bassiouni, ‘A Pol icy-Ori ented In quiry into the Dif fer ent Forms and Man i fes ta tions of
“In ter na tional Ter ror ism”’, in MC Bassiouni (ed), Le gal Re sponses to In ter na tional Ter ror ism
(Martinus Nijhoff, Dordrecht, 1988), XV, XL; Cassese, n6, 22-23; Bassiouni, n5, 46; MC Bassiouni, 
In ter na tional Crim i nal Law (Sijthoff and Noordhoff, The Neth er lands, 1980), 1, 13, 17, 19; MC
Bassiouni, ‘Crim i no log i cal Pol icy’, in A Ev ans and J Murphy (eds), Le gal As pects of In ter na tional
Ter ror ism (ASIL, Wash ing ton DC, 1979), 523; C Jones, Global Jus tice (OUP, Ox ford, 2001),
176-179.

9 J Smith, Smith and Ho gan: Crim i nal Law (10th ed, Butterworths, Lon don, 2002), 17; H
Hart, The Con cept of Law (2nd ed, OUP, Ox ford, 1997), 229-230.

10 Tadic (Ap peal), ICTY-94-1 (15 Jul 1999), 271.
11 A Ashworth, Prin ci ples of Crim i nal Law (3rd ed, OUP, Ox ford, 1999), 43; H Hart, ‘Im mo -

ral ity and Trea son’, in R Dworkin (ed), The Phi los o phy of Law (OUP, Ox ford, 1986), 83, 85.
12 I Tallgren, ‘The Sense and Sen si bil ity of In ter na tional Crim i nal Law’ (2002) 13 EJIL 561,

564; Boister, n2, 969-970.



lieve uni ver sal ism’ un der mines the law’s au thor ity.13 De spite cul tural
dif fer ences be tween States and their com mu ni ties, over time con sen sus
has emerged on core in ter na tional crimes, evolv ing in an ad hoc and
piece meal fash ion rather than by a sys tem atic pol icy of criminalization.14

In ter na tional moral agree ment is not in nate, but var ies over time,15

shaped by com mu nity con cerns about pub lic safety and so cial or der. As
with other crimes, there is noth ing in trin si cally crim i nal about ter ror ism,
which is sit u ated in its own his tor i cal and political context.

2. In ter na tional El e ment

In the Hos tages case, the US Mil i tary Tri bu nal laid down the cri te -
rion that con duct must be of such a na ture that its sup pres sion in do mes -
tic law alone would not be suf fi cient. Sec toral anti-ter ror ism trea ties typ -
i cally ap ply only where there is an in ter na tional el e ment to con duct. For
ex am ple, the 1997 Ter ror ist Bomb ings Con ven tion and the 1999 Ter ror -
ist Fi nanc ing Con ven tion do not ap ply where an of fence is com mit ted in
a sin gle State, the al leged of fender is in the ter ri tory of that State, and no
other State has a Con ven tion ba sis to ex er cise ju ris dic tion.16 There is a
sim i lar pro vi sion in the Draft Com pre hen sive Con ven tion, which also
stip u lates that the vic tims must not be na tion als of the State where the of -
fence is com mit ted.17

Al though in ter na tional crimes re quire an in ter na tional el e ment,18 this 
does not mean that pro hib ited con duct must al ways phys i cally or ma te ri -
ally tran scend na tional bound aries, al though do mes tic ter ror ism may
threaten re gional peace and se cu rity ‘ow ing to spill-over ef fects’ such as
cross-bor der vi o lence and ref u gee out flows.19 Geno cide, war crimes and
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13 M McDougal and H Lasswell, ‘The Iden ti fi ca tion and Ap praisal of Di verse Sys tems of Pub -
lic Or der’ (1959) 53 AJIL 1, 1.

14 Bassiouni, n5, 45; see also MC Bassiouni, ‘The Pe nal Char ac ter is tics of Con ven tional In ter -
na tional Crim i nal Law’ (1983) 15 Case West ern Re serve JIL 27, 32; E Greppi, ‘The Evo lu tion of In -
di vid ual Crim i nal Re spon si bil ity un der In ter na tional Law’ (1999) 81 IRRC 531. Al though the ILC
at tempted to cod ify and pro gres sively de velop in ter na tional crimes in its 1954 and 1996 Draft Codes 
of Of fences against the Peace and Se cu rity of Man kind: ILC Re ports (1954), UN Doc A/2693 and
(1996), UN Doc A/51/10.

15 K Kittichaisaree, In ter na tional Crim i nal Law (OUP, Ox ford, 2001), 3.
16 1997 Ter ror ist Bomb ings Con ven tion, art 3; 1999 Ter ror ist Fi nanc ing Con ven tion, art 3.
17 Draft Com pre hen sive Con ven tion, art 3.
18 Bassiouni, n5, 46-47; Bassiouni, ‘A Pol icy-Ori ented In quiry’, n8, XXIV.
19 Re port of the Pol icy Work ing Group on the UN and Ter ror ism, UN Doc A/57/273,

S/2002/875, 12.



crimes against hu man ity may be wholly com mit ted in a sin gle ju ris dic -
tion. While these crimes of ten in volve State ac tion be cause of their scale
or grav ity, such in volve ment is not es sen tial. Fur ther, con duct need not
threaten peace and se cu rity to con sti tute an in ter na tional crime, where
such con duct in fringes in ter na tional val ues.20

Thus if ter ror ism in jures val ues or in ter ests de serv ing in ter na tional
pro tec tion —such as hu man rights—21 then do mes tic and in ter na tional
va ri et ies should be equally criminalized. This is the ap proach fol lowed
re gion ally in the EU Frame work De ci sion, which does not dif fer en ti ate
be tween the criminalization of do mes tic or in ter na tional ter ror ism, as
long as mo tive el e ments of al ter ing or de stroy ing a State, or in tim i dat ing
a peo ple, are sat is fied. It is not the ex is tence of a phys i cal in ter na tional
el e ment which at tracts in ter na tional ju ris dic tion; but the egre gious nature 
of the interests affected.

3. The ‘In ter na tional Com mu nity’

In na tional le gal sys tems, the crim i nal law un der pins, serves and pro -
tects the val ues and in ter ests of the na tional com mu nity.22 While do mes -
tic anal o gies should be cau tiously drawn, in ter na tional crim i nal law sim i -
larly pre sup poses an in ter na tional com mu nity,23 as con structed by its
mem bers,24 and even though it may lack clar ity.25 Those who doubt the
co her ence of the in ter na tional com mu nity, and thus de cry the weak ness
of in ter na tional crim i nal jus tice,26 over state those prob lems. First, the in -
ter na tional com mu nity is no less ‘co her ent’ than many mod ern, plu ral ist
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20 P. Macklem, ‘Can ada’s Ob li ga tions at In ter na tional Crim i nal Law’, in R Daniels, P
Macklem and K Roach (eds), The Se cu rity of Free dom (Univ To ronto Press, To ronto, 2001) 353,
355.

21 UNSubComHR (53rd Sess), Ter ror ism and Hu man Rights: Prog ress Re port by Spe cial Rapp 
K Koufa, 27 Jun 2001, UN Doc E/CN.4/Sub.2/2001/31, 13; D Partan, ‘Ter ror ism: An In ter na tional
Law Of fence’ (1987) 19 Con nect i cut L Rev 751, 763. Cf M Flory, ‘In ter na tional Law: An In stru -
ment to Com bat Ter ror ism’ in Hig gins (ed), 30, 30 (in ter na tional law is only con cerned with
cross-bor der ter ror ism).

22 R Muellerson, Or der ing An ar chy (Martinus Nijhoff, The Hague, 2000), 88.
23 P Allott, ‘The Con cept of In ter na tional Law’ (1999) 10 EJIL 31, 50.
24 B An der son, Imag ined Com mu ni ties (Verso, Lon don, 1983), 15; H Seton-Wat son, Na tions

and States (Westview Press, Col o rado, 1977), 5.
25 A Paulus, ‘The In flu ence of the United States on the Con cept of the “In ter na tional Com mu -

nity”’, in M Byers and G Nolte (eds), United States He ge mony (CUP, Cam bridge, 2003), 57, 58, 60.
26 S Holmes, ‘Why In ter na tional Jus tice Limps’ (2002) 69 So cial Re search 1055, 1066.



na tional com mu ni ties, where power, au thor ity, iden tity, and val ues are
con tested by diverse sub-national groups.

Sec ond, in di vid u als in na tional com mu ni ties can still ap pre ci ate and
ad here to in ter na tional val ues, since na tional cit i zen ship is not an ex clu -
sive marker of per sonal iden tity or al le giance.27 It is pos si ble to as sert the 
pri macy of na tional law while con cur rently re al iz ing the value of
the Nuremberg prin ci ples; in deed, the Rome Stat ute of the ICC ac cords
such pri macy to na tional courts. Third, when na tional com mu ni ties uni -
formly de mand ven geance, in ter na tional tri als be come most im por tant to
en sure fair pros e cu tions28 —par tic u larly against ‘ter ror ists’—.29

A more dif fi cult prob lem lies in iden ti fy ing the ‘in ter na tional com -
mu nity’ which de signs, and is served by, in ter na tional crim i nal law.
Ken nedy claims the ‘in ter na tional com mu nity’ is a ‘fan tasy’ of ob jec tive
agree ment, when it is re ally the prod uct of a small bu reau cratic tech ni cal
class.30 Clearly, a posi tiv ist ac count is in suf fi cient —if States ‘make’ in -
ter na tional law and com prise its com mu nity, it is un sur pris ing that States 
will seek to out law anti-State vi o lence (in clud ing ter ror ism)—. There is a 
dan ger that the mo ral ity or na tional in ter ests of dom i nant States may be
dis guised as a shared in ter na tional mo ral ity of com mon in ter ests;31 a he -
ge monic State may ‘ar ro gate to it self the ex clu sive power to lay down
the de fin i tive in ter pre ta tion of the uni ver sal’.32

In con sid er ing whether (and how) to criminalize ter ror ism, the views 
and in ter ests of a wider range of par tic i pants in the in ter na tional sys tem
must be taken into ac count, so that reg u la tion of ter ror ism does not de -
scend into a Stat ist tech nique of il lib eral con trol. As Lauterpacht writes,
‘if there is law to be found in ev ery com mu nity, law… must not be
wholly iden ti fied with the law of States’.33 The in ter na tional com mu nity
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27 Schmitt, quoted in J Habermas, The In clu sion of the Other (Pol ity, Cam bridge, 2002), 181;
see also J Finnis, ‘Nat u ral Law: The Clas si cal The ory’, in J Coleman and S Shapiro (eds), Ox ford
Hand book of Ju ris pru dence and Le gal Phi los o phy (OUP, Ox ford, 2002), 1.

28 G Rob ert son, ‘Lynch mob jus tice or a proper trial’, Guard ian, 5 Oct 2001.
29 J Paust, ‘Antiterrorism Mil i tary Com mis sions: Court ing Il le gal ity’ (2001) 23 Mich i gan J Intl 

L 1.
30 D Ken nedy, ‘The Dis ci plines of In ter na tional Law and Pol icy’ (2000) 12 Leiden JIL 9,

83-84.
31 N Krisch, ‘He ge mony and the Law on the Use of Force’, Pa per at ESIL Con fer ence, Flor -

ence, 13-15 May 2004, 5; Boister, n2, 973.
32 C Douzinas, ‘Postmodern Just Wars’, in Strawson J (ed), Law af ter Ground Zero (Glass -

House Press, Lon don, 2002), 29, 29.
33 Lauterpacht, n7, 10; see also Allott, n23, 50.



is com prised of a ‘whole ar ray of other ac tors whose ac tions in flu ence
the de vel op ment of in ter na tional le gal rules’.34 For Habermas, while
‘there is not yet a global pub lic sphere’, there are now ‘ac tors who con -
front states from within the net work of an in ter na tional civil so ci ety’.35

Di ver sity in a de cen tral ized com mu nity does not pre clude the ex is -
tence of the com mu nity; in ter na tional crim i nal law does not pre sup pose a 
mono lithic com mu nity, just as na tional law does not de pend on a ho mog -
e nous so ci ety. As Abi-Saab writes, ‘[r]ather than re fer ring to a group as a 
com mu nity in gen eral, it is better, for the sake of pre ci sion, to speak of
the de gree of com mu nity ex ist ing within the group in re la tion to a given
sub ject, at a given mo ment’.36 Ter ror ism, for in stance, is a global dan ger
that has ‘united the world into an in vol un tary com mu nity of shared
risks’.37

4. Le gal Pol i tics and Po lit i cal Laws

A ques tion re mains whether ter ror ism is too ‘po lit i cal’ for agree ment 
to be reached on def i ni tion. It would be a mis take for any law against ter -
ror ism to at tempt to ‘re main neu tral in re spect to com pet ing val ues, and
claims’, as Bassiouni sug gests.38 In ter na tional crim i nal jus tice is not a
‘tech ni cal-in stru men tal-ori ented en ter prise’, but is densely im pli cated in
in ter na tional pol i tics.39 Just as other in ter na tional crimes partly rest on an 
‘in tu itive-mor al is tic’ foun da tion,40 so too can it not be ex pected that ter -
ror ism is ca pa ble of def i ni tion by ob jec tive cal cu la tion or rational
deduction.

The ab sence of any im mu ta ble con tent of ‘ter ror ism’ is no rea son to
re frain from forg ing a po lit i cal con sen sus on def i ni tion; less still is it a
ba sis for be liev ing that ter ror ism is in her ently in de fin able.41 In the past,
lib eral and il lib eral States have sup ported the criminalization of other
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con duct,42 dem on strat ing that con sen sus is pos si ble even where it in ter -
feres in sov er eign crim i nal ju ris dic tion. Fur ther, that ter ror ism was his -
tor i cally di rected against few States, such as the US, UK, France and Is -
rael, is not fa tal to the broader ap peal of a pro hi bi tion. In deed, ‘a sys tem
of thought may be true, and hence non-rel a tiv is tic, even though it has de -
vel oped within a tra di tion that is his tor i cally and cul tur ally spe cific’.43

Cer tain val ues may be ‘universalizable’, if not yet uni ver sal.44

There must, how ever, be an aware ness that criminalizing pol i tics (or
judicializing the pub lic sphere by pun ish ing po lit i cal en e mies)45

‘strength ens the hand of those who are in a po si tion to de ter mine what
acts count as “crimes” and who are able to send in the po lice’.46 What is
then im por tant are prin ci ples of trans par ency and broad par tic i pa tion in
the pol i tics of law-mak ing, to de ter mine ‘the com mon in ter est of so ci -
ety’47 and to avoid a ‘dem o cratic def i cit’ in law-mak ing.48 Only through
an in clu sive pro cess is def i ni tion of ter ror ism likely to be widely re -
garded as le git i mate, and not ‘wielded to fit the in ter est or the whim of
any one mem ber of the com mu nity’.49

III. INTERNATIONAL CRIMINOLOGICAL POLICY

1. Crim i no log i cal Pur poses of Criminalization

In do mes tic crim i nal law, criminalization is of ten said to ad vance
cer tain crim i no log i cal or pol icy pur poses: pun ish ment or ret ri bu tion; in -
ca pac i ta tion; re ha bil i ta tion; and gen eral and spe cific de ter rence.50

Ashworth iden ti fies the three main pur poses of crim i nal law as de clar a -
tory, pre ven tive and cen sur ing.51 In ter na tional crim i nal law seeks to se -
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cure sim i lar ob jec tives, al though its crim i nol ogy is un der de vel oped,52

and its sen tenc ing pol icy con fused.53 In Simic (Sen tenc ing), the ‘main
gen eral sen tenc ing fac tors’ in ICTY ju ris pru dence were found to be ‘de -
ter rence and ret ri bu tion’,54 and the Rome Stat ute’s pre am ble af firms that
pun ish ment and prevention of crimes are key purposes of the ICC.

While im pris on ment pro motes pun ish ment and de ter rence, cri-
minalization also fur thers these goals by ex press ing com mu nity re pug -
nance at con duct and in vok ing ‘so cial cen sure and shame’.55 The pur -
poses served by criminalization may, how ever, vary in dif fer ent con texts, 
and plu ral is tic ideas of jus tice should not be sac ri ficed to ‘west ern eth i cal 
ag gres sion’.56 For ex am ple, pros e cu tions in post-con flict so ci et ies may
con trib ute to na tional rec on cil i a tion and re ha bil i ta tion, while in other
con texts re stor ative or al ter na tive mod els of jus tice may be more ap pro -
pri ate.57

Un like in do mes tic law, in ter na tional crim i nal law has no uni fied or
sys tem atic law en force ment and ju di cial ma chin ery. Even the es tab lish -
ment of the ICC does not en tirely rem edy this de fi ciency, since its crim i -
nal ju ris dic tion is es tab lished by treaty, not uni ver sal cus tom ary law, and 
is lim ited to en force ment among States Par ties (ex cept ing Se cu rity Coun -
cil re fer rals). Thus na tional courts nec es sar ily play a lead ing role in en -
forc ing in ter na tional crim i nal law, fa cil i tated by ju di cial co op er a tion and
assistance.

Pro scrip tion may still be ef fec tive de spite the ab sence of a uni ver sal
en force ment sys tem. While in ter na tional crim i nal law pri mar ily has a re -
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pres sive func tion,58 its nor ma tive role should not be un der stated.59 The
mere ex is tence of a crim i nal pro hi bi tion has nor ma tive value —sig ni fy -
ing con dem na tion and stig ma ti za tion of con duct— ir re spec tive of pros e -
cu tions.60 The iden ti fi ca tion of a crime, mul ti lat eral sup port for it, and its 
dis sem i na tion are non-pros e cu to rial modes of giv ing weight to a pro hi bi -
tion, pro duc ing ‘gen eral pres sure’ to con form.61 As Lemkin wrote of
geno cide, ‘if the law was in place it would have an ef fect —sooner or
later’—.62 In ev i ta bly, in ef fec tive en force ment un der mines the nor ma tive
weight and de ter rent value of a pro hi bi tion.63 Yet even scarce pros e cu -
tions may sup port a pro hi bi tion, if they are ap pro pri ately tar geted and
pub li cized, and conducted by the principled exercise of prosecutorial
discretion.

Criminalizing ter ror ism has a num ber of crim i no log i cal im pli ca tions. 
Bassiouni ar gues that in ca pac i ta tion, through im pris on ment, is one of the 
most cred i ble the o ries of pun ish ment for ter ror ists, since it neu tral izes
the threat of re-of fend ing.64 Yet in ca pac i ta tion is al ready served by pros -
e cut ing ter ror ism as or di nary crime, so this ra tio nale does not spe cif i -
cally jus tify criminalizing ter ror ism, un less ter ror ist of fences trig ger en -
hanced pen al ties and thus pro long in ca pac i ta tion. In ter na tional crim i nal
law his tor i cally pro hib ited con duct with out agree ing on pen al ties, ‘due to 
widely dif fer ing views’ on the grav ity of crimes and the harsh ness of
pun ish ment.65 Yet as Ashworth writes, ‘one of the main func tions of cri-
minal law is to ex press the de gree of wrong do ing, not sim ply the fact of
wrong do ing’.66 An in ter na tional treaty could, how ever, spec ify spe cial
pen al ties for ter ror ism, as in the 2002 EU Frame work De ci sion.67

Ret ri bu tion or pun ish ment is the most sig nif i cant fac tor sup port ing
the dis tinct criminalization of ter ror ism, since con vic tion so cially stig ma -
tizes and con demns the of fender and pro vides some sense of jus tice for
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vic tims.68 In con trast, it is doubt ful whether some ter ror ists are likely to
be de terred by ei ther im pris on ment or con dem na tion by le gal sys tems
whose le git i macy they re ject.69 The pub lic ity gained by de ten tion may
even be ben e fi cial to an ideo log i cally-mo ti vated of fender’s cause, or
have a mar tyr ef fect.70 Sui cide bomb ers are par tic u larly un likely to be
con cerned about ap pre hen sion and pros e cu tion. It is also for these rea -
sons that re ha bil i ta tion is of ten in ap pli ca ble to an of fender ‘op posed… to 
the so cial sys tem into which he is to be resocialized’.71

Nev er the less, criminalization is a use ful sym bolic mech a nism for
con demn ing and stig ma tiz ing un ac cept able be hav iour.72 It may be too
much to ex pect that the crim i nal law alone will ef fec tively sup press ter -
ror ism, and such ex pec ta tion may be an ex er cise of de cep tion, ir ra tio nal -
ity or quasi-re li gious hope.73 Criminalization is only one small part of the 
over all in ter na tional re sponse to ter ror ism.74 Fur ther, Baudrillard fit tingly 
warns that ‘though we can range a great ma chin ery of re pres sion and de -
ter rence against phys i cal in se cu rity and ter ror ism, noth ing will pro tect us 
from this men tal in se cu rity’.75

Yet turn ing even an ir ra tio nal hope against ter ror ism is not mere im -
po tence: ‘norm set ting even tu ally changes re al ity, how ever ar du ous the
pro cess’.76 Criminalization is valu able if it helps the in ter na tional com -
mu nity rec og nize and con demn vi o lence for what it is —even if it is
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known that such vi o lence is likely to con tinue—. While pun ish ment of
ter ror ists may not meet ‘ba sic re quire ments of de ter rence, ret ri bu tion, in -
ca pac i ta tion and resocialization’, ‘no al ter na tive so lu tions… have yet
been found’77 —other than de fen sive, pre-emp tive, or cen trif u gal wars.
When asked if a piece of pa per would stop Hit ler or Sta lin, Lemkin ex -
claimed: ‘Only man has law…. You must build the law!’—.78

2. Ven geance and the Prob lem of Evil

Criminalization should not, how ever, serve as an in stru ment of pop u -
list ven geance. The ex em plary func tion of in ter na tional crim i nal jus tice
risks de grad ing or vic tim is ing an ac cused on the al tar of pop u lar val ues,
while the law’s re trib u tive func tion may prim i tively in flict suf fer ing
with out any broader cor rec tional pur pose.79 In vid i ous mor al iza tion tends
to ac com pany ref er ence to ter ror ism, cast ing it as a ti tanic, Mani chean,
ex is ten tial strug gle of po lar i ties: hu man ity and in hu man ity; civ i li za tion
and bar ba rism; free dom and fear; mo der nity and pre-mo der nity; lib eral
de moc racy and apoc a lyp tic, es cha to log i cal, phantasmagorical ni hil ism;
law and out law; friend and en emy; the West and Oth ers; Chris tian ity and 
Is lam; light and dark; good and evil.80

Clearly, the term ter ror ism is imbricated in a dense ideo log i cal dis -
course.81 Habermas warns that ‘mor al iza tion brands op po nents as en e -
mies, and the re sult ing criminalization… gives in hu man ity a com pletely
free hand’.82 A State will of ten seek ‘to usurp a uni ver sal con cept in its
strug gle against its en emy, in the same way that one can mis use peace,
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jus tice, prog ress, and civ i li za tion’.83 Re gard ing ter ror ism as a hu man
rights vi o la tion en cour ages just wars against ter ror ism ‘in the name of a
globalised hu man ity’,84 and en cour ages the instrumentalisation of hu man 
rights.85 For Schmitt, sub sum ing po lit i cal re la tions within moral cat e go -
ries of good and evil turns the en emy into ‘an in hu man mon ster that must 
not only be re pulsed but must be to tally an ni hi lated’86 —pos it ing ter ror -
ism as a new en emy of hu man ity (hostis humani generis)—.87 In the
words of the UN le gal coun sel, ter ror ism ‘threat ens all States, ev ery so ci -
ety and each in di vid ual’.88

Thus in 1986, it was pos si ble for Friedlander to hys ter i cally urge Old 
Tes ta ment jus tice upon ter ror ists —pub lic ex e cu tion to hu mil i ate and de -
grade them— to ‘[t]reat them as the mon sters that they re ally are’; to
‘met a phor i cally spit in their bes tial faces’; and to ‘ter ror ize the ter ror ist
bar bar i ans’.89 Oth ers have called for aban don ing re ac tive crim i nal law
re sponses in fa vour of of fen sive mil i tary ac tion,90 or to treat ter ror ists as
pi rates or ‘out laws’.91 In the UK, the Arch bishop of Can ter bury cited Je -
sus in call ing for ter ror ists who harm chil dren to have mill stones placed
around their necks and be cast into the sea.92 If ter ror ism is pre sented as
an ab so lute threat, then coun ter-ter ror ism mea sures must also be un lim -
ited.93 La bel ing op po nents as ter ror ists de-le git i mizes, dis cred its, de hu -
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man izes and demonizes them,94 cast ing them as fa nat ics who can not be
rea soned with.95

Yet it is pre cisely be cause ter ror ism re mains un de fined that it lends
it self to abuse in the ser vice of un bounded moral ab strac tion, ideo log i cal
causes, and im pe rial pro jects. The mor al iz ing at tach ing to ter ror ism is
not, how ever, a rea son to avoid the term, so much as a rea son to de fine
it. While the term im plies judg ment and con dem na tion,96 by de fin ing ter -
ror ism it is pos si ble to fi nally ap pre ci ate pre cisely what is be ing judged
and con demned. Def i ni tion fixes a le gal stan dard against which to test and 
con strain po lit i cal claims that op po nents are ter ror ists, lim it ing ideo log i -
cal and po lit i cal abuse of the term. Def i ni tion can har ness and tame a
term has pow er ful sym bolic res o nance for, and em bod ies vi tal so cial
judg ments by, the in ter na tional com mu nity of States and peo ples.

It is not suf fi cient to sim ply ob ject that the term is too po tent to ever
be le gally de ployed, since it will con tinue to be ag gres sively used in the
po lit i cal and pub lic spheres as long as it re mains un de fined. As such,
def i ni tion may help to limit the worst ex cesses. Def i ni tion could pro vide
a con struc tive in ter pre ta tion which sat is fac to rily ex presses the com mu -
nity’s emo tional at tach ment to the term, but si mul ta neously pro tects
those ac cused of ter ror ism from be ing re viled as un lim ited ‘per son i fi ca -
tions of evil’.97 By sketch ing the con tours of ter ror ism as an in ter na tional 
pub lic wrong, def i ni tion could foil out ra geous de mands that ter ror ists, as
evil peo ple, must surrender their human dignity.

3. Trivialization and Mis use of Ter ror ism Of fences

Criminalization of ter ror ism should also not pun ish triv ial in fringe -
ments. Re cent pros e cu tions and con vic tions for in ter na tional ter ror ism
of fences il lus trates this prob lem. In the US, in ves ti ga tive re fer rals for
these of fences in creased five-fold from 142 per sons in the two years be -
fore 11 Sep tem ber 2001, to 748 per sons in the two years from 11 Sep -
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tem ber 2001 to 30 Sep tem ber 2003.98 Con vic tions in creased seven-fold
in the same pe riod, from 24 to 184. Yet of the 184 per sons con victed,
171 re ceived mi nor sen tences (80 re ceived no prison sen tence, and 91
less than one year in prison). De spite the large in crease in con vic tions,
fewer per sons re ceived prison sen tences of five or more years (three peo -
ple in 2001-03, ver sus six in 1999-2001).99 These sen tenc ing trends sug -
gest that in ter na tional ter ror ism of fences are cap tur ing mi nor con duct,
even though such of fences should ad dress the most se ri ous con duct, at -
tract ing the high est pen al ties.100

The ex er cise of dis cre tion by US fed eral pros e cu tors is also re veal -
ing. Sixty per cent of (do mes tic and in ter na tional) ter ror ism re fer rals
were de clined by pros e cu tors (1,048 cases), while 30 per cent of ad di -
tional ‘anti-ter ror ism’ re fer rals were de clined (506 cases).101 Of all re fer -
rals de clined, nearly 35 per cent were de clined for lack of ev i dence of
crim i nal in tent or the ex is tence of an of fence, or lack of fed eral in ter est.
A fur ther 15 per cent were de clined for ‘weak or in suf fi cient ad mis si ble
ev i dence’. While the sta tis tics re flect the dif fi cul ties of gath er ing ev i -
dence against ter ror ism, they also sug gest over-zeal ous law en force ment, 
based on flimsy ev i dence, un ver i fied sus pi cion, and ra cial pro fil ing. Ex -
ces sive en force ment is a re sponse to po lit i cal and pub lic de mands for ac -
tion against ter ror ists, by-pass ing ev i den tiary con trols and in ves ti ga tive
pro to cols. In creased en force ment does not nec es sar ily cor re late with any
in crease in ter ror ist ac tiv ity.102

In the UK, by mid-2004 there were only six con vic tions un der 2000
anti-ter ror ism leg is la tion, out of 98 per sons charged and over 500 ar -
rested.103 While many cases are pend ing due to the com plex i ties of ter -
ror ism tri als, the DPP stated that many ar rested for ter ror ism are even tu -
ally pros e cuted for mi nor of fences.104 By De cem ber 2003, 100 of about
500 ter ror ist sus pects ar rested were charged only with fraud or iden tity
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98 Transactional Re cords Ac cess Clear ing house (TRAC), ‘Crim i nal Ter ror ism En force ment
since the 9/11/01 At tacks’, Spe cial Re port, 8 Dec 2003.

99 How ever, the ma jor ity of cases re ferred were still pend ing af ter 30 Sep 2003 and more com -
plex crim i nal mat ters, po ten tially lead ing to higher sen tences, take lon ger to pros e cute.

100 Sim i lar pat terns were re corded for do mes tic ter ror ism of fences. As Ashworth, n11, 17,
writes: ‘crim i nal law, be ing so ci ety’s stron gest form of of fi cial cen sure and pun ish ment, should be
con cerned only with the cen tral val ues and sig nif i cant harms’.

101 TRAC, n98.
102 Idem.
103 C Dyer, ‘Ter ror cases “too com plex”, says DPP’, Guard ian, 20 May 2004.
104 Idem.



theft, while 50 faced de por ta tion.105 As the in US, im mi gra tion pro ceed -
ings are a com mon way of deal ing with peo ple de tained un der ter ror ism
laws, but against whom there is in suf fi cient ev i dence to pros e cute.106

These trends il lus trate the well-known prob lem of emer gency pow ers be -
ing used to cap ture or di nary crimes,107 con tam i nat ing the le gal sys tem.108

IV. TERRORISM AS A DISCRETE INTERNATIONAL CRIME

Since the early 1960s, much of the phys i cal con duct com pris ing ter -
ror ist acts has been criminalized in in ter na tional trea ties,109 and some
terrorist acts may also qual ify as other in ter na tional crimes (such as war
crimes, crimes against hu man ity, geno cide, or tor ture) if the el e ments of
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105 D. McGoldrick, From ‘9-11’ to the Iraq War 2003 (Hart, Ox ford, 2004), 38.
106 S. Murphy, ‘In ter na tional Law, the United States, and the Non-mil i tary “War” against Ter -

ror ism’ (2003) 14 AJIL 347, 357.
107 R Dworkin, ‘Ter ror and the At tack on Civil Lib er ties’, NY Rev Books, 6 Nov 2003; C

Warbrick, ‘The Prin ci ples of the Eu ro pean Con ven tion on Hu man Rights and the Re sponse of States 
to Ter ror ism’, Study for the Coun cil of Eu rope, Jan 2002, 5; D Eggen, ‘Scoun drels take ref uge in
Pa triot Act’, SMH, 22 May 2003; Press As so ci a tion, ‘Judge’s doubts on pros e cu tion’, Guard ian, 24
Mar 2004; E Allison, ‘Po lice killer bat tles to win pa role’, Guard ian, 29 Jul 2004.

108 C Gearty and J Kimbell, Ter ror ism and the Rule of Law (KCL CLRU, Lon don, 1995),
66-67.

109 1963 Con ven tion on Of fences and Cer tain Other Acts Com mit ted on Board Air craft
(adopted 14 Sept 1963, en tered into force 4 Dec 1969, 704 UNTS 219); 1970 Con ven tion for the
Sup pres sion of Un law ful Sei zure of Air craft (adopted 16 Dec 1970, en tered into force 14 Oct 1971,
860 UNTS 105); 1971 Con ven tion for the Sup pres sion of Un law ful Acts against the Safety of Civil
Avi a tion (adopted 23 Sept 1971, en tered into force 26 Jan 1973, 974 UNTS 177); 1973 Con ven tion
on the Pre ven tion and Pun ish ment of Crimes against In ter na tion ally Pro tected Per sons, in clud ing
Dip lo matic Agents (adopted 14 Dec 1973, en tered into force 20 Feb 1977, 1035 UNTS 167); 1979
In ter na tional Con ven tion against the Tak ing of Hos tages (adopted 17 Dec 1979, en tered into force 3
June 1983, 1316 UNTS 205); 1980 Con ven tion on the Phys i cal Pro tec tion of Nu clear Ma te rial
(adopted 3 Mar 1980, en tered into force 8 Feb 1987, 1456 UNTS 101); 1988 Con ven tion for the
Sup pres sion of Un law ful Acts against the Safety of Mar i time Nav i ga tion (adopted 10 Mar 1988, en -
tered into force 1 Mar 1992, 1678 UNTS 221); 1988 Pro to col for the Sup pres sion of Un law ful Acts
against the Safety of Fixed Plat forms Lo cated on the Con ti nen tal Shelf (adopted 10 Mar 1988, en -
tered into force 1 Mar 1992, 1678 UNTS 304); 1988 Pro to col on the Sup pres sion of Un law ful Acts
of Vi o lence at Air ports Serv ing In ter na tional Civil Avi a tion (adopted 24 Feb 1988, en tered into
force 6 Aug 1989, 974 UNTS 177); 1991 Con ven tion for the Mark ing of Plas tic Ex plo sives for the
Pur pose of De tec tion (adopted 1 Mar 1991, en tered into force 21 June 1998, 30 ILM 726); 1997 In -
ter na tional Con ven tion for the Sup pres sion of Ter ror ist Bomb ings (adopted 15 Dec 1997, en tered
into force 23 May 2001, in UNGA res 52/164 (1997)); 1999 In ter na tional Con ven tion for the Sup -
pres sion of the Fi nanc ing of Ter ror ism (adopted 9 Dec 1999, en tered into force 10 April 2002, in
UNGA res 54/109); 2000 UN Con ven tion against Trans na tional Or ga nized Crime (adopted 15 Nov
2000, en tered into force 29 Sep 2003). A nu clear ter ror ism con ven tion and a com pre hen sive anti-ter -
ror ism con ven tion are still be ing ne go ti ated in the UN Gen eral As sem bly Sixth (Le gal) Com mit tee.



those crimes are pres ent. Yet deal ing with ter ror ist acts in this way lacks
‘spe cific fo cus on ter ror ist per se’, since it fails to dif fer en ti ate be tween
pri vately mo ti vated vi o lence and vi o lence com mit ted for po lit i cal rea -
sons: “Not all hijackings, sab o tages, at tacks on dip lo mats, or even hos -
tage-takings are ‘ter ror ist’; such acts may be done for per sonal or pe cu ni -
ary rea sons or sim ply out of in san ity. The in ter na tional in stru ments that
ad dress these acts are thus ‘overbroad’”.110

Over reach un der mines ‘the moral and po lit i cal force of these in stru -
ments as a coun ter-ter ror ism mea sure’.111 De spite the adop tion of the
sec toral trea ties, the term ‘ter ror ism’ con tin ues to ex hibit de scrip tive and
an a lyt i cal force in in ter na tional le gal dis cus sion, sug gest ing that, for the
in ter na tional com mu nity, it cap tures a con cept be yond the mere phys i cal, 
sec toral acts com pris ing ter ror ism. That term is not merely a de scrip tive
need of the in ter na tional com mu nity, but also en cap su lates a nor ma tive
de mand. This is so de spite the vague ness and am bi gu ity for which the
term ‘ter ror ism’ is of ten de rided.112

In par tic u lar, the in ter na tional com mu nity has ex pressed is dis ap -
proval of ‘ter ror ism’, as such, on a num ber of grounds since the early
1970s. These in clude that ter ror ism is a par tic u larly se ri ous hu man rights 
vi o la tion; that ter ror ism un der mines dem o cratic gov er nance, or at a min i -
mum un der mines the State and peace ful po lit i cal pro cesses; and that ter -
ror ism threat ens in ter na tional peace and se cu rity. Each of these grounds
is con sid ered in turn as a ba sis for sup port ing in ter na tional criminali-
zation of ter ror ism. Def i ni tion of ter ror ism could rem edy per sis tent con -
cerns about its vague ness, while pre serv ing the sym bolic force at tached
to the term by the in ter na tional com mu nity. Re gional anti-ter ror ism in -
stru ments are sig nif i cant in this re gard, since some of them have de lib er -
ately de fined ter ror ism as a dis crete of fence and thus dif fer en ti ated it
from or di nary crime.113
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110 G Levitt, ‘Is “Ter ror ism” Worth De fin ing?’ (1986) 13 Ohio North ern Univ L Rev 97, 115.
111 Idem.
112 See, eg, R Baxter, ‘A Skep ti cal Look at the Con cept of Ter ror ism’ (1974) 7 Ak ron L
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113 See, eg, 1998 Arab Con ven tion on the Sup pres sion of Ter ror ism (adopted 22 Apr 1998; en -

tered into force 7 May 1999); 1999 Or ga ni za tion of Af ri can Unity Con ven tion on the Pre ven tion and 
Com bat ing of Ter ror ism (adopted 14 Jul 1999, en tered into force 6 Dec 2003); 1999 Or ga ni za tion of 
the Is lamic Con fer ence Con ven tion on Com bat ing In ter na tional Ter ror ism (adopted 1 July 1999, not
yet in force, an nexed to res 59/26-P); 1999 Treaty on Co op er a tion among the States Mem bers of the
Com mon wealth of In de pend ent States in Com bat ing Ter ror ism (adopted 4 Jun 1999, en tered into



1. Ter ror ism as a Se ri ous Hu man Rights Vi o la tion

In ter na tional crim i nal law of ten pro hib its con duct which in fringes
val ues pro tected by hu man rights law, with out pro claim ing those val ues
di rectly.114 Nu mer ous res o lu tions of Gen eral As sem bly since the
1970s,115 and of the Com mis sion on Hu man Rights since the 1990s,116

as sert that ter ror ism threat ens or de stroys ba sic hu man rights and free -
doms, par tic u larly life,117 lib erty and se cu rity, but also civil and po lit i cal, 
and eco nomic, so cial and cul tural rights. Re gional anti-ter ror ism in stru -
ments,118 and the pre am ble to the Draft Com pre hen sive Con ven tion,119

sup port the idea that ter ror ism gravely vi o lates hu man rights. A UN Spe -
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force 4 Jun 1999); 2002 Eu ro pean Un ion Frame work De ci sion on Com bat ing Ter ror ism
(2002/475/JHA) (adopted 13 Jun 2002, OJ L164/3, 22 Jun 2002, en tered into force 22 Jun 2002).
Other re gional in stru ments have, how ever, treated ter ror ism as or di nary crime: 1971 OAS Con ven -
tion to Pre vent and Pun ish Acts of Ter ror ism Tak ing the Form of Crimes against Per sons and Re -
lated Ex tor tion that are of In ter na tional Sig nif i cance (adopted 2 Feb 1971, en tered into force on 16
Oct 1973, 1438 UNTS 194); 1977 Coun cil of Eu rope Con ven tion on the Sup pres sion of Ter ror ism
(adopted 27 Jan 1977, en tered into force 4 Aug 1978, ETS No 90); 1987 SAARC Re gional Con ven -
tion on Sup pres sion of Ter ror ism (adopted 4 Nov 1987, en tered into force 22 Aug 1998); 2002
Inter-Amer i can Con ven tion against Ter ror ism (adopted 3 Jun 2002, in OAS Gen eral As sem bly res
1840 (XXXII-O/02).

114 Cassese, n6, 23.
115 UNGA resols 3034 (XXVII) (1972), 1; 32/147 (1977), 1; 34/145 (1979), 3; 38/130 (1983),

1; 40/61 (1985), pmbl, 2-3; 42/159 (1987), pmbl, 2-3; 44/29 (1989), pmbl, 2; 46/51 (1991), pmbl, 2;
48/122 (1993), pmbl, 1; 49/60 (1994), pmbl; 49/185 (1994), pmbl, 1; 50/186 (1995), pmbl, 2; 1996
Decl, pmbl; 52/133 (1997), pmbl, 2-3; 54/164 (2000), pmbl, 2-3; see also 1993 Vi enna Decl and
Programme of Ac tion, UN Doc A/CONF.157/24 (Part I), ch III, s I, 17.

116 UNComHR resols 1995/43; 1996/47; 1997/42; 1998/47; 1999/27; 1999/30; 2000/30;
2001/37; 2002/35; 2003/37; UNSubComHR resols 1994/18; 1996/20; 1997/39; 1998/29; 1999/26;
2001/18; 2002/24; UN Com Sta tus of Women res 36/7 (1992), 2.

117 UNGA resols 3034 (XXVII) (1972), 1; 32/147 (1977), 1; 34/145 (1979), 3; 38/130 (1983),
1; 40/61 (1985), 2-3; 42/159 (1987), pmbl, 2-3; 44/29 (1989), pmbl, 2; 46/51 (1991), pmbl, 2; 49/60
(1994), pmbl; 1996 Decl, pmbl.

118 2002 EU Frame work De ci sion, pmbl (1)-(2); 1998 Arab Con ven tion, pmbl; 1999 OIC Con -
ven tion, pmbl; 1971 OAS Con ven tion, pmbl; 1999 OAU Con ven tion, pmbl; see also OAS Gen eral
As sem bly, AG/RES 1840 (XXXII-O/02), pmbl; OAS Decl of Lima to Pre vent, Com bat, and Elim i -
nate Ter ror ism, 26 Apr 1996, pmbl and 1; Decl of Quito, IX Mtg of the Rio Group, Sep 1995; OAU
Min is te rial Com mu ni qué on Ter ror ism, 11 Nov 2001, Cen tral Or gan/MEC/MIN/Ex-Ord (V) Com,
3; Coun cil of Eu rope (Cttee Min is ters), Guide lines on Hu man Rights and the Fight against Ter ror -
ism, 11 Jul 2002, pmbl [a]; Eu ro pean Parlia res A5-0050/2000, 16 Mar 2000, 41-42; OIC (For eign
Min is ters), Decl on Intl Ter ror ism, Kuala Lumpur, 1-3 Apr 2002, 7; NAM, XIV Min is te rial Conf,
Fi nal Doc, Durban, 17-19 Aug 2004, 100; NAM, XIII Conf of Heads of State or Gov ern ment, Fi nal
Doc, Kuala Lumpur, 25 Feb 2003, 107.

119 UNGAOR (57th Sess), Ad Hoc Cttee Re port (2002), Supp 37 (A/57/37), an nex I: bu reau
pa per.



cial Rap por teur ob serves that ‘there is prob a bly not a sin gle hu man right
ex empt from the im pact of ter ror ism’.120

The no tion of ter ror ism as a par tic u larly se ri ous hu man rights vi o la -
tion does not, by it self, con sti tute a com pel ling rea son for criminalizing
ter ror ism. Many se ri ous do mes tic crimes equally en dan ger life and un -
der mine hu man rights, so this jus ti fi ca tion does not im me di ately pres ent
a per sua sive, ex cep tional rea son for treat ing ter ror ist ac tiv ity dif fer ently.
While some ter ror ist acts may be par tic u larly se ri ous hu man rights vi o la -
tions be cause of their scale or ef fects, not all ter ror ist acts are of such
intensity.

Al though some res o lu tions have con demned ter ror ism for vi o lat ing
the right to live free from fear,121 there is no ex plicit hu man right to
‘free dom from fear, which a crime of ter ror might seek to pro tect. Such
pro tec tion may, how ever, be im plied from other pro vi sions. First, the
UDHR pre am ble states that ‘free dom from fear’ is part of the ‘the high -
est as pi ra tion of the com mon peo ple’, while the ICCPR and ICESCR
pre am bles re fer to ‘the ideal of free hu man be ings en joy ing free dom
from fear’. The idea that free dom from fear is an in ter na tional value de -
serv ing of pro tec tion has also been ad vanced by UNDP as an as pect of
hu man de vel op ment,122 and the new Af ri can Court on Hu man and Peo -
ple’s Rights ‘will ad dress the need to build a just, united and peace ful
Con ti nent free from fear, want and ig no rance’.123

The po lit i cal ideal of ‘free dom from fear’ was first ar tic u lated as one
of four free doms in a speech by US Pres i dent Frank lin D Roo se velt in
1941, and re ferred to the need to re duce global ar ma ments to elim i nate
ag gres sion.124 In 1944, the Brit ish ju rist Brierly also spoke of the pros -
pects for ‘free dom from fear’ in a rea son ably se cure in ter na tional or -
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122 UNDP, Hu man De vel op ment Re port 1994 (OUP, NY, 1994), 23.
123 2003 Pro to col to the Af ri can Char ter on Hu man and Peo ples’ Rights on the Es tab lish ment

of an Af ri can Court on Hu man and Peo ples’ Rights, adopted 30 Dec 2003.
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war time paint ing by Nor man Rockwell, Free dom from Fear (1943).



der.125 Its in clu sion in the UDHR re flects an in ter na tion al iza tion of
Amer i can as pi ra tions, partly at the urg ing of El ea nor Roo se velt. These
treaty pro vi sions sup port the criminalization of se ri ous vi o la tions of the
na scent right to live free from fear, which is cap tured fairly pre cisely by
prohibiting terrorism.

Sec ond, im ple ment ing the right to lib erty and se cu rity of per son
(ICCPR, art 9(1) and UDHR, art 3) may sup port the criminalization of
ter ror ism. Most of the ju ris pru dence in ter pret ing and ap ply ing that right
has fo cused al most ex clu sively on the de pri va tion of lib erty, with out elu -
ci dat ing any in de pend ent mean ing of the right to ‘se cu rity’. The text of
the rel e vant pro vi sions elab o rate only on the con tent of lib erty. Both the
UN Hu man Rights Com mit tee’s Gen eral Com ment ex plain ing ar ti cle 9,
and Eu ro pean ju ris pru dence in ter pret ing the equiv a lent right in Ar ti cle 5
of the ECHR, deal al most en tirely with as pects of the de pri va tion of lib -
erty.126

Yet an or di nary tex tual in ter pre ta tion would give the term ‘se cu rity’
a mean ing dis tinct from ‘lib erty’.127 The UDHR draft ing re cords are in -
struc tive. Some States were con cerned about the vague ness and lack of
def i ni tion of the right to ‘se cu rity’ of per son in ar ti cle 3.128 While a re -
quest for a de fin i tive in ter pre ta tion of ‘se cu rity’ was re jected,129 the US
ex plained that ‘se cu rity’ was cho sen as the most com pre hen sive and con -
cise term to ex press ‘phys i cal in teg rity’,130 and that was the pre vail ing
in ter pre ta tion.131 Some States added, with out op po si tion, that se cu rity
also re ferred to ‘moral in teg rity’.132
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125 J Brierly, The Out look for In ter na tional Law (Clar en don, Ox ford, 1944), 75.
126 UNHRC (16th Sess), Gen eral Com ment No 8: ICCPR, Ar ti cle 9, 30 Jun 1982; Bonzano v

France, 18 Dec 1986, Ser A, (1987) 9 EHRR 297. In Eu rope, se cu rity has been re ferred to in dis ap -
pear ance of pris oner cases such as Timurtas v Tur key (App 23531/94), 13 Jun 2000, (2001) 33
EHRR 121.

127 C Ovey and R White, Eu ro pean Con ven tion on Hu man Rights (3rd ed, OUP, Ox ford, 2002), 
103.

128 UNGAOR (3rd Sess), 3rd Cttee Sum mary Re cords of Mtgs, 21 Sep 8 Dec 1948, 143 (Pan -
ama), 189 (Gua te mala), 190 (Cuba, Uru guay), 192 (Cuba).

129 Ibi dem 190 (Phil ip pines).
130 Ibi dem (US).
131 Ibi dem (US, France), 157 (Neth er lands), 189 (Haiti), 191 (China), 192 (Gua te mala), 194
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132 Ibi dem, 189 (Haiti), 192 (Chile), 193 (Ven e zuela). Yu go sla via gave as an ex am ple of a vi o -

la tion of se cu rity of per son the lynch ing of black Amer i cans in the US: in fra, 158 (Yu go sla via).



Other States ob jected that ‘se cu rity’ did not fully en com pass the idea 
of phys i cal in teg rity,133 pre fer ring a ref er ence to ‘in teg rity’ in stead of se -
cu rity,134 but a pro posal to in sert ‘phys i cal in teg rity’ into the draft pro vi -
sion was nar rowly re jected.135 Ul ti mately, the ref er ence to lib erty and se -
cu rity in ar ti cle 3 was adopted by 47 votes to 0, with 4 ab sten tions.136

Some States voted for ar ti cle 3 on the ex press un der stand ing that ‘se cu -
rity’ re ferred to phys i cal in teg rity,137 or phys i cal, moral and le gal
integrity.138 Costa Rica had ear lier ar gued that ‘se cu rity’ im plied a con -
fer ring of le gal sta tus on US Pres i dent Roo se velt’s ideal of ‘free dom
from fear’, and Haiti ab stained from vot ing be cause its sug ges tion for an
ex press ref er ence to ‘free dom from fear’ was re jected.139

If the right to se cu rity means a right to phys i cal, and pos si bly moral,
in teg rity, it is ar gu able that ter ror ism at tacks the right to se cu rity of per -
son in both its phys i cal and psy cho log i cal di men sions. So much is rec og -
nized by the OIC Con ven tion, which states that ter ror ism is a ‘gross vi o -
la tion of hu man rights, in par tic u lar the right to… se cu rity’.140 In one
writer’s view, hu man rights dis course ‘re cog nises the dan ger that sub ver -
sive vi o lence poses to lib eral dem o cratic so ci ety, but re casts this as a
threat to hu man se cu rity rather than a men ace to a par tic u lar ter ri tory or
sov er eign space’.141 The right to se cu rity is, how ever, more lim ited in
mean ing than the ex pan sive con cept of ‘hu man se cu rity’ which gained
some cur rency in the 1990s.142

Few hu man rights vi o la tions are char ac ter ized as in ter na tional
crimes, and usu ally the rem edy for a rights vi o la tion is en force ment of
the right rather than crim i nal pun ish ment of the vi o la tor.143 While hu man 
rights law and in ter na tional crim i nal law may over lap, ‘states do not yet
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re gard many vi o la tions of in ter na tional hu man i tar ian and hu man rights
law, in clud ing some truly cruel and hei nous con duct, as crim i nal in na -
ture’.144 As the Inter-Amer i can Court of Hu man Rights found in the
Velasquez Ro dri guez case, hu man rights law is not pu ni tive, but re me -
dial.145 Hu man rights trea ties do not re quire pros e cu tion of vi o la tors as a
nec es sary rem edy,146 al though ‘the ob li ga tion to en sure rights is held to
en com pass such a duty, at least with re spect to the most se ri ous vi o la -
tions’.147 In ad di tion, the law of State re spon si bil ity has long de manded
the ap pre hen sion, pros e cu tion and pun ish ment of those who in jure for -
eign na tion als.148

There is no doubt that hu man rights are, how ever, ‘one source of
prin ci ples for criminalization’,149 since the ef fects of con duct on hu man
rights are part of the as sess ment of the se ri ous ness and moral wrong ness
of that con duct. Free dom from tor ture is one of the few hu man rights
which is also in ter na tion ally criminalized.150 Yet other rights vi o la tions
may be wor thy of criminalization if they in volve se ri ous harm to ‘phys i -
cal in teg rity, ma te rial sup port and ame nity, free dom from hu mil i a tion or
de grad ing treat ment, and pri vacy and au ton omy’.151

Some writ ers have ques tioned whether ter ror ism can vi o late hu man
rights as a mat ter of law, where ter ror ist acts are not at trib ut able to a
State.152 The ba sis of this ar gu ment is that un der hu man rights trea ties,
only State par ties, rather than non-State ac tors or in di vid u als,153 le gally
un der take ‘to re spect and to en sure’ hu man rights. This po si tion was
taken by the EU, the Nordic States and Can ada, in sup port ing the adop -
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tion of the 1994 Dec la ra tion on ter ror ism, who ar gued that ter ror ism is a
crime but not a rights vi o la tion, since only acts at trib ut able to a State can 
vi o late hu man rights (The EU has since re versed its po si tion in the 2002
EU Frame work De ci sion).154

Clearly, ter ror ist acts that are at trib ut able to States un der the law of
State re spon si bil ity will vi o late States’ hu man rights ob li ga tions.155 In
con trast, pri vate per sons are not par ties to hu man rights trea ties, which
do not have ‘di rect hor i zon tal ef fects’ in in ter na tional law and are not a
sub sti tute for do mes tic crim i nal law.156 None the less, in im ple ment ing the 
duty to ‘en sure’ rights, States must pro tect in di vid u als from pri vate vi o -
la tions of rights ‘in so far as they are ame na ble to ap pli ca tion be tween
pri vate per sons or en ti ties’.157 This may re quire States to take pos i tive
mea sures of pro tec tion (in clud ing through pol icy, leg is la tion and ad min -
is tra tive ac tion), or to ex er cise due dil i gence to pre vent, pun ish, in ves ti -
gate or re dress the harm or in ter fer ence caused by pri vate acts.158 These
du ties are re lated to the duty to en sure ef fec tive rem e dies for rights vi o la -
tions.159

Thus non-State ac tors, in clud ing ter ror ists, are in di rectly reg u lated
by hu man rights law, by vir tue of the du ties on States to ‘pro tect’ and
‘en sure’ rights.160 For this rea son, in re la tion to hu man rights ‘[m]uch of
the sig nif i cance of the State/non-State (pub lic-pri vate) dis tinc tion with
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re spect to the reach of in ter na tional law… col lapses’.161 Even so, where a 
pri vate act is not at trib ut able to the State, the State can not be held re -
spon si ble for the act it self, but only for its own fail ures to ex er cise due
dil i gence in pre vent ing the re sult ing rights vi o la tions or re spond ing ap -
pro pri ately to them.162 Thus in the ab sence of State in volve ment in a ter -
ror ist act, the State can only be held re spon si ble for its own fail ures or
omis sions, not for the pri vate terrorist act itself.

While pri vate per sons are not di rectly le gally re spon si ble for rights
vi o la tions, nei ther are they left en tirely un reg u lated. The UDHR pre am -
ble states that “ev ery in di vid ual… shall strive… to pro mote re spect for
these rights and free doms… to se cure their uni ver sal rec og ni tion and ob -
ser vance”, re it er ated in UN res o lu tions.163 Ar ti cle 29(1) of the UDHR
fur ther re cog nises that ‘ev ery one has du ties to the com mu nity’ and the
travaux préparatoires sup port the view that in di vid u als must re spect hu -
man rights.164 Sim i larly, the ICCPR and ICESCR pre am bles state that
‘the in di vid ual, hav ing du ties to other in di vid u als and to the com mu nity
to which he be longs, is un der a re spon si bil ity to strive for the pro mo tion
and ob ser vance of the rights rec og nized’ in those cov e nants.165

These preambular in junc tions, UDHR pro vi sions and res o lu tions are, 
how ever, not bind ing. More per sua sively, com mon ar ti cle 5(1) of the
ICCPR and ICESCR states that noth ing in those trea ties: “May be in ter -
preted as im ply ing for any State, group or per son any right to en gage in
any ac tiv ity or per form any act aimed at the de struc tion of any of the
rights and free doms rec og nized herein or at their lim i ta tion to a greater
ex tent than is pro vided for”.166

Dur ing the adop tion of the 1994 Dec la ra tion, Al ge ria re sponded to
the EU and Nordic States by ar gu ing that this pro vi sion im poses le gal
ob li ga tions on in di vid u als and groups to re spect hu man rights.167 While
the pro vi sion is not framed as a pos i tive ob li ga tion on in di vid u als or
groups to ob serve hu man rights, by nec es sary im pli ca tion it re quires as
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much if in di vid u als are to avoid de stroy ing or un jus ti fi ably lim it ing
rights, as stip u lated. The UN Spe cial Rap por teur re gards these pro vi sions 
as for bid ding the abuse of hu man rights by in di vid u als or groups.168 As
Clap ham ob serves, in di vid u als are sub ject to du ties in other ar eas of in -
ter na tional law, in clud ing IHL and in ter na tional crim i nal law.169

None the less, pri vate ac tors have rarely been held di rectly ac count -
able in hu man rights law for ter ror ist acts where no State is in volved, and 
non-State ac tors are not bound by in ter na tional su per vi sory mech a -
nisms.170 Ex cep tion ally, in Cen tral and South Amer ica, the Inter-Amer i -
can Com mis sion on Hu man Rights con demned ‘acts of po lit i cal ter ror -
ism and ur ban or ru ral gue rilla ter ror ism’, by ir reg u lar armed groups in
the 1960s-70s, for caus ing ‘se ri ous vi o la tions of the rights to life, per -
sonal se cu rity and phys i cal free dom, free dom of thought, opin ion and
ex pres sion, and the rights to pro tec tion’.171

Yet fol low ing con tro versy in the OAS in the 1980s on the def i ni tion
of ter ror ism and its re la tion ship to hu man rights, the Inter-Amer i can
Com mis sion re treated from its ear lier po si tion. In 1991, it em pha sized
that it was the func tion of the State to pre vent and pun ish pri vate vi o -
lence, not the role of in ter na tional rights bod ies. There were con cerns
that di rectly ad dress ing pri vate vi o lence would con fer rec og ni tion on
armed groups; de prive hu man rights of its spec i fic ity and nexus to in ter -
na tional pro tec tion; stretch re sources; ir ri tate gov ern ments; put work ers
at risk; and re lieve States of re spon si bil ity.172 There is also the prac ti cal
dif fi culty of non-State groups as sum ing ob li ga tions (to ‘en sure’ or ‘pro -
tect’ rights) that they lack the min i mum or ga ni za tional ca pac ity to ful -
fil.173 Most of these crit i cisms re late to in sti tu tional, su per vi sory and re -
me dial ques tions, rather than to the prin ci ple of whether pri vate ac tors
do, or do not, vi o late rights.174
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Nev er the less, the weight of in ter na tional prac tice sug gests that it re -
mains dif fi cult to le gally char ac ter ize ter ror ist acts by non-State ac tors as 
vi o la tions of hu man rights, in sit u a tions where a State has not failed to
dil i gently ful fil its du ties of pre ven tion and pro tec tion. In such cases, the
rights of vic tims will only be vi o lated in a de scrip tive,175 or philo soph i -
cal, sense —since rights in here in the hu man per son by vir tue of their hu -
man ity, not by vir tue of a le gal text— but no rights rem edy will lie
against the ter ror ist them selves or the rel e vant State. While it is ‘dan ger -
ous to ex clude pri vate vi o la tors of rights from the the ory and prac tice of
hu man rights’,176 even de scrip tive vi o la tions of rights are a suf fi cient
ground on which to criminalize terrorism by non-State actors.

2. Ter ror ism as a Threat to Dem o cratic Gov er nance or Pol i tics

In the 1990s, the Gen eral As sem bly and the UN Com mis sion on Hu -
man Rights fre quently de scribed ter ror ism as aimed at the de struc tion of
de moc racy,177 or the destabilizing of ‘le git i mately con sti tuted Gov ern -
ments’ and ‘plu ral is tic civil so ci ety’.178 Some res o lu tions state that ter -
ror ism ‘poses a se vere chal lenge to de moc racy, civil so ci ety and the rule
of law’.179 The 2002 EU Frame work De ci sion, the 2002 Inter-Amer i can
Con ven tion, and the Draft Com pre hen sive Con ven tion are sim i larly
based on the prem ise that ter ror ism jeop ar dizes de moc racy.180 Most re -
gional trea ties are, how ever, si lent on the ef fects of ter ror ism on de moc -
racy —in clud ing those of the OAU, OAS, OIC, SAARC, CIS and Coun -
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cil of Eu rope— sug gest ing that they do not re gard ter ror ism as an
of fence spe cif i cally against de moc racy.181

The idea of ter ror ism as a threat to ‘de moc racy’ or ‘le git i mately con -
sti tuted gov ern ments’ seems to set ter ror ist acts apart from other con duct
that se ri ously vi o lates hu man rights. One plau si ble ba sis for criminaliz-
ing ter ror ism is that it di rectly un der mines dem o cratic val ues and in sti tu -
tions, es pe cially the hu man rights un der ly ing de moc racy such as po lit i cal 
par tic i pa tion and vot ing, free dom of speech, opin ion, ex pres sion and as -
so ci a tion.182 Ter ror ists vi o late the ground rules of de moc racy, by co erc -
ing elec tors and can di dates, wield ing dis pro por tion ate and un fair power
through vi o lence, and sub vert ing the rule of law.183 Ter ror ist vi o lence
may also un der mine le git i mate au thor ity; im pose ideo log i cal and po lit i -
cal plat forms on so ci ety; im pede civic par tic i pa tion; sub vert dem o cratic
plu ral ism, in sti tu tions and constitutionalism; hin der de moc ra ti sa tion; un -
der mine de vel op ment; and en cour age more vi o lence.184

As Arendt ar gues, hu mans are po lit i cal be ings en dowed with speech, 
but ‘speech is help less when con fronted with vi o lence’.185 For Ignatieff,
ter ror ism ‘kills pol i tics, the one pro cess we have de vised that mas ters vi -
o lence in the name of jus tice’.186 Boutros Boutros-Ghali stated that ter -
ror ism re veals the un will ing ness of ter ror ists ‘to sub ject their views to
the test of a fair po lit i cal pro cess’.187 Thus ter ror ism re places pol i tics
with vi o lence, and di a logue with ter ror. On this view, ter ror ism should
be spe cially criminalized be cause it strikes at the con sti tu tional frame -
work of de lib er a tive pub lic in sti tu tions which make the ex is tence of all
other hu man rights pos si ble. Do ing so would also concretize and pro tect
the ‘emerg ing right to dem o cratic gov er nance’ which is pro gres sively
co alesc ing around the pro vi sions of hu man rights trea ties:188 ‘since 1989
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the in ter na tional sys tem has be gun to take the no tion of dem o cratic rights 
se ri ously’.189

Yet this ex pla na tion for criminalizing ter ror ism gives rise to im me di -
ate dif fi cul ties. First, there is no en trenched le gal right of dem o cratic
gov er nance in in ter na tional law. At best, such a right is emerg ing or ‘in -
cho ate’,190 not to men tion much de nied.191 The ex ist ing right of self-de -
ter mi na tion per mits peo ples to choose their form of gov ern ment, but it
does not spec ify that gov ern ment must be dem o cratic and a peo ple is free 
to choose au thor i tar ian rule. In ter na tional rights of par tic i pa tion in pub lic 
af fairs and vot ing fall far short of es tab lish ing a right to a com pre hen sive 
dem o cratic sys tem, un less a par tic u larly ‘thin’, pro ce dural or for mal con -
cep tion of de moc racy is ac cepted.192 Fur ther, the cus tom ary cri te ria re -
flected in the 1933 Mon te vi deo Con ven tion do not posit de moc racy as a
pre con di tion of state hood. Rather, ef fec tive ter ri to rial gov ern ment of
a per ma nent pop u la tion is suf fi cient, and in ter na tional law tol er ates most 
va ri et ies of gov er nance (ex cept ing those pred i cated on apart heid, geno -
cide or co lo nial oc cu pa tion).

As a re sult, ter ror ism can hardly be rec og nized as an in ter na tional
crime against dem o cratic val ues when de moc racy is not an ac cepted
right un der in ter na tional law. In con trast, within a more ho mog e nous re -
gional com mu nity such as the EU, mem ber States are freer to de clare
that ter ror ism vi o lates es tab lished com mu nity val ues and in deed, de moc -
racy has emerged as a pre con di tion of Eu ro pean Com mu nity mem ber -
ship.193 Even still, there is sig nif i cant vari a tion be tween EU mem ber
States in their dif fer ent forms of de moc racy, and it is not clear what it
means to speak of ter ror ism as a crime against ‘de moc racy’ as a uni form
phe nom e non. It goes with out say ing that con cep tions of de moc racy are
rad i cally con tested in both the ory and prac tice.194
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Sec ond, if ter ror ism is in deed char ac ter ized as a crime against ‘de -
moc racy’, it begs the his tor i cally in trac ta ble ques tion of whether ter ror ist 
acts di rected to sub vert ing non-dem o cratic re gimes, or against those
which tram ple hu man rights, re main per mis si ble. It is no ta ble that the
lan guage of some UN res o lu tions, quoted above, re fers to ter ror ism as
‘destabilizing le git i mately con sti tuted Gov ern ments’ [em pha sis added],
pos si bly im ply ing that ter ror ism is not ob jec tion able against il le git i mate
gov ern ments —par tic u larly if read in con junc tion with the his tor i cal
qual i fi ca tion in many res o lu tions that self-de ter mi na tion move ments
should be excluded from the scope of terrorism—.

How ever, rel e vant UN res o lu tions dis count this pos si bil ity. Over
time, States have agreed that ‘all acts, meth ods and prac tices of ter ror ism 
in all its forms and man i fes ta tions, wher ever and by whom ever com mit -
ted’ are both crim i nal and un jus ti fi able.195 Thus even just causes, pur -
sued against vi o lent or ty ran ni cal re gimes, may not em ploy ter ror ist
means. As the UN Com mis sion on Hu man Rights has re solved, ‘ter ror -
ism… can never be jus ti fied as a means to pro mote and pro tect hu man
rights’.196 Most re gional in stru ments sup port the idea of ter ror ism as a
crime against the State and its se cu rity and sta bil ity, sov er eignty and in -
teg rity, in sti tu tions and struc tures, econ omy and de vel op ment, rather
than as a crime spe cially against de moc racy.197 Even in a com mu nity of
de moc ra cies such as the EU, the dis tin guish ing fea ture of ter ror ist of -
fences is the un der ly ing mo tive to se ri ously al ter or de stroy the po lit i cal,
eco nomic or so cial struc tures of a State, in clud ing its fun da men tal prin ci -
ples and pil lars.198

Con se quently, based on world opin ion ex pressed through UN and re -
gional or gans, it is dif fi cult to ar gue that ter ror ism should be criminalized 
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as a crime against dem o cratic pol i tics, since it must also be re garded as
crim i nal and un jus ti fi able against even ty ran ni cal re gimes. As a re sult,
the min i mum shared con cep tion of ter ror ism in the in ter na tional com mu -
nity en com passes vi o lent con duct di rected against pol i tics and the State
(in clud ing its se cu rity and in sti tu tions), but re gard less of its dem o cratic
char ac ter. How ever, there is less sup port for the more spe cific idea of
ter ror ism as a threat to de moc racy, re flect ing the di ver sity of po lit i cal
sys tems in the international community.

3. Ter ror ism as a Threat to In ter na tional Peace and Se cu rity

A com pel ling ra tio nale for criminalizing ter ror ism is the threat it
pres ents to in ter na tional peace and se cu rity. Res o lu tions of the Gen eral
As sem bly since the 1970s,199 and of the Com mis sion on Hu man Rights
since the 1990s,200 have stated that in ter na tional ter ror ism may threaten
in ter na tional peace and se cu rity, friendly re la tions among States, in ter na -
tional co op er a tion, State se cu rity, or UN prin ci ples and pur poses. The
pre am bles to the 1999 Ter ror ist Fi nanc ing Con ven tion and the Draft
Com pre hen sive Con ven tion take a sim i lar po si tion, while nu mer ous re -
gional in stru ments also high light the threat to peace and se cu rity pre -
sented by ter ror ism,201 par tic u larly given ac cess to mod ern tech nol ogy,
weap ons, trans port, com mu ni ca tions, and links to or ga nized crime.202

The Gen eral As sem bly has also re called ‘the role of the Se cu rity
Coun cil in com bat ing in ter na tional ter ror ism when ever it poses a threat
to in ter na tional peace and se cu rity’.203 From the early 1990s, the Se cu rity 
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(1991), pmbl, 1-2; 48/122 (1993), 1; 49/60 (1994), pmbl, 1-3; 49/185 (1994), 1; 50/53 (1995), 7;
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200 UNComHR resols 1995/43, 1; 1996/47, 2; 1997/42, 2; 1998/47, 3; 1999/27, 1; 2000/30, 1;
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tion, pmbl; Spe cial Sum mit of the Amer i cas, Decl of Nuevo León, Mex ico, 13 Jan 2004; NAM Fi nal 
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Com bat ing Ter ror ism, 4 Dec 2001, MC(9).DEC/1, an nex, 1; De ci sion on Com bat ing Ter ror ism
(MC(9).DEC/1).

202 EU Com, n198, 3, 8.
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Coun cil in creas ingly ac knowl edged in gen eral or spe cific terms that acts
of in ter na tional ter ror ism may, or do, con sti tute threats to in ter na tional
peace and se cu rity.204 Af ter the ter ror ist at tacks of 11 Sep tem ber 2001,
the Coun cil’s lan guage shifted to re gard ing ‘any’ act of ter ror ism as a
threat to peace and se cu rity205 —re gard less of its se ver ity or in ter na tional 
effects—.

At first glance it seems ob vi ous that, by def i ni tion, ‘in ter na tional’
ter ror ism must have some neg a tive im pact on in ter na tional re la tions.
Few doubt that the 11 Sep tem ber at tacks at tacked the ‘struc tures and val -
ues of a sys tem of world pub lic or der, along with the in ter na tional law
that sus tains it’.206 Yet such con se quences can not be as sumed for all ter -
ror ist acts. Be fore 11 Sep tem ber, the Coun cil re served the right to as sess
whether par tic u lar acts of in ter na tional ter ror ism, in the cir cum stances,
were se ri ous enough to threaten peace and se cu rity. That mea sured and
cal i brated ap proach has been aban doned in the Coun cil’s rush to con -
demn any act, ir re spec tive of its gravity, as a threat.

For ex am ple, a low level in ter na tional ter ror ist in ci dent —such as the 
at tempted as sas si na tion of a pub lic of fi cial by a for eign per pe tra tor,
with out the com plic ity of a for eign State— may not ap pre cia bly threaten
peace or se cu rity, its re main ing lo cal ized and con tained. In the ab sence
of ad vance def i ni tion of ter ror ism be fore late 2004, the Coun cil’s ex pan -
sive ap proach con demned acts of pro spec tively un known —and un know -
able— scope. Even with def i ni tion in 2004, it is not clear that sec toral
of fences com mit ted to pro voke ter ror, in tim i date a pop u la tion, or com pel 
a gov ern ment or or ga ni za tion, will al ways be of suf fi cient grav ity to
affect international peace or security.

Whereas pre vi ously the Coun cil only re ferred to acts of in ter na tional
ter ror ism as threats to peace and se cu rity, since 2003 the Coun cil has
con demned ‘any act’, ‘all acts’, and ‘all forms’ of ter ror ism,207 with out
qual i fy ing such acts as in ter na tional. The Coun cil has in volved it self in
do mes tic ter ror ism, such as the Ma drid bomb ing (wrongly at trib uted to
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the do mes tic group ETA), and Chechen ter ror ism in Rus sia.208 By ex -
pand ing its sphere of con cern to em brace do mes tic as well as in ter na -
tional ter ror ism, the Coun cil has fur ther pur sued the lib eral read ing of its
man date de vel oped in the 1990s.209

Yet the Coun cil’s in ter pre ta tion of its man date is may be un duly
elas tic. While do mes tic ter ror ism may threaten peace and se cu rity, it
claims too much to as sert that any act of do mes tic ter ror ism does so, just
as not all acts of in ter na tional ter ror ism threaten peace or se cu rity. Al -
though all ter ror ism (do mes tic or in ter na tional) is of in ter na tional con -
cern —if it is uni ver sally ac cepted that they are mor ally re pug nant— that 
is not equiv a lent to re gard ing all ter ror ism as a threat to peace and se cu -
rity un der the Charter.

To the ex tent that ter ror ist acts do threaten peace and se cu rity,
criminalization is one ap pro pri ate means of sup press ing it, sup ple ment -
ing the range of other mea sures avail able to States and the Se cu rity
Coun cil. Even where ter ror ism is di rected against an au thor i tar ian State,
criminalization may be jus ti fied if it helps to avert more se ri ous harm to
in ter na tional peace or se cu rity, such as the es ca la tion of re gional vi o -
lence.

V. FURTHER CONSIDERATIONS

1. Du pli ca tion of Cov er age by Ex ist ing Laws

A po tent prag matic ob jec tion to criminalizing cer tain con duct as ter -
ror ism is the view that do mes tic laws —and in ter na tional crimes— al -
ready pro hibit the same con duct, al beit un der dif fer ent no men cla ture,
and that the em pha sis should be placed on en forc ing the ex ist ing law
rather than de vel op ing new norms.210 Pro po nents of criminalizing geno -
cide in the 1940s were faced with the same ob jec tion: Aus tra lia ar gued
that do mes tic crimes like mur der al ready ad e quately pun ished the phys i -
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cal el e ments of geno cidal con duct.211 Crit ics also ar gued that hu man
rights law —par tic u larly the right to life and free dom from tor ture—
would achieve the same re sult of pre vent ing geno cide.212

There is plainly value in pre vent ing the un nec es sary pro lif er a tion of
of fences which du pli cate ex ist ing pro hi bi tions.213 In di vid u als must be
able to pro spec tively know, with a mo di cum of cer tainty, the scope of
their le gal ob li ga tions, par tic u larly crim i nal li a bil ity. Al ready, in ter na -
tional crim i nal law im poses a com plex ar ray of li a bil i ties, with the de -
cep tively sim ple cat e go ries of war crimes and crimes against hu man ity
com pris ing nu mer ous dis tinct (and some times over lap ping) of fences.214

While no crim i nal code can be static in the face of chang ing cir cum -
stances, in ter na tional crim i nal law em bod ies only the most se ri ous
crimes, which should not vary too greatly over time.

While the law must keep pace with pub lic ex pec ta tions and so cial
change, grat i fy ing pub lic pas sion or ven geance are not good rea sons for
criminalization. As in do mes tic law, ‘[c]reating a new crim i nal of fence
may of ten be re garded as an in stantly sat is fy ing po lit i cal re sponse to
pub lic wor ries about a form of con duct that has been given pub lic ity by
the news pa pers and tele vi sion’.215 This cri tique is per ti nent to ter ror ism,
which in flames pub lic sen ti ment like few other is sues. For ex am ple,
anti-ter ror ism law in North ern Ire land in the early 1990s was ex ploited
for sym bolic sig nif i cance to pla cate the elec tor ate,216 rather than be ing
adopted to meet le git i mate law enforcement needs.

While most phys i cal man i fes ta tions of ter ror ism are cov ered by ex -
ist ing do mes tic and in ter na tional crimes —par tic u larly crimes against hu -
man ity—217 there is still a persuasive case for internationlly criminalizing
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ter ror ism. Be yond the phys i cal vi o lence of ter ror ism lies its unique and
dis tin guish ing char ac ter is tics —such as the spe cific in tent to ter ror ize,
in tim i date or co erce; or the ex is tence of a po lit i cal mo tive—. These el e -
ments, which are ad di tional to the phys i cal vi o lence of ter ror ism, are not
ad e quately re flected in ex ist ing crim i nal pro hi bi tions —just as the geno -
cidal de struc tion of a group is not ad e quately em bod ied in other crimes
such as mur der or even ex ter mi na tion—.

An in ter me di ate mode of criminalization is to cat e go rize ter ror ism as 
a crime against hu man ity, as pro posed at the 1998 Rome Con fer ence,
and by Rus sia in 2001.218 This would avoid cre at ing an en tirely new cat -
e gory of in ter na tional crime and in te grate ter ror ism into the ex ist ing hi er -
ar chy (and ju ris pru dence) of crimes, rather than set ting it apart as a crime 
sui generis. It would also set up the crime against hu man ity of ter ror ism
as a coun ter part to the war crime of ter ror ism in armed con flict.219 One
draw back is that crimes against hu man ity only en com pass wide spread or
sys tem atic con duct. Al though this en sures that only very se ri ous con duct 
is in ter na tion ally criminalized, it would dras ti cally re duce the scope of
ter ror ism by ex clud ing con duct be low that thresh old. An other dis ad van -
tage is iden ti fied by Mégret, who ar gues that: “No two equally mean ing -
ful qual i fi ca tions can ever be given to the same act so that, con fronted
with a choice, one should al ways opt for the most spe cific de scrip tion
avail able, in ac cor dance with the prin ci ples of sound con cep tual econ -
omy”.220

In con trast, sub sum ing the nar rower cat e gory of ter ror ism un der the
over all la bel of crimes against hu man ity risks di lut ing the lex specialis
into the lex generalis.221 In this light, it is pref er a ble to es tab lish ter ror -
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ism as a sep a rate cat e gory of in ter na tional (or trans na tional) crime, not
cou pled to the re stric tive con di tions of war crimes (re quir ing an armed
con flict) or crimes against hu man ity (re quir ing wide spread or sys tem atic
acts). Dis crete cat e go ri za tion would also pre serve the dis tinct moral con -
dem na tion at tached to ter ror ism by the in ter na tional community.

2. Mul ti plic ity of Charges and Con vic tions

A fur ther con cern about the pro lif er a tion of of fences is the prob lem
of pros e cut ing and con vict ing in di vid u als for mul ti ple over lap ping of -
fences, based on the same con duct.222 This prob lem is not unique to ter -
ror ism and in ter na tional tri bu nals have de vel oped re cent ju ris pru dence
on the is sue.223 The ICTY found that cu mu la tive con vic tions for dif fer ent 
of fences may pun ish the same crim i nal con duct where ‘each stat u tory
pro vi sion in volved has a ma te ri ally dis tinct el e ment not con tained in the
other’.224 If each of fence does not re quire ‘proof of a fact not con tained
in the other’, then ‘a con vic tion should be en tered only un der the more
spe cific pro vi sion… with the ad di tional el e ment’.225

Thus in Galic, the ICTY re fused to per mit con vic tions for the crimes 
of ter ror and at tack on ci vil ians based on the same con duct, and in stead
en tered a con vic tion only for the more spe cific crime of ter ror (with the
ad di tional el e ment of the ‘pri mary pur pose of spread ing ter ror’).226 In
con trast, cu mu la tive con vic tions for the crimes of ter ror and mur der and
in hu mane acts were per mit ted, since they were not based on the same
acts.227 Pre-trial, the ICTY al lows cu mu la tive or al ter na tive charges to be 
filed for the same con duct, since be fore the ev i dence is pre sented at trial,
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it may be dif fi cult for pros e cu tors to know pre cisely which of fences will
be sup ported by the ev i dence.228

3. Dis cre tion and Law: Never Ne go ti ate with Ter ror ists?

Some times pros e cu tion of ter ror ists may in ter fere with other in ter na -
tional in ter ests. De spite the maxim of some States to ‘never ne go ti ate
with ter ror ists’, re al po li tik some times forces States to adopt a less strin -
gent path. Ne go ti at ing with ter ror ists may be nec es sary to peace fully or
hu manely end ter ror ist in ci dents, or to re solve long stand ing ter ror ist
cam paigns. At the for mer level, in the Achille Lauro hi jack ing in 1986,
Egypt and It aly at tempted to ne go ti ate an end to the cri sis (and save the
lives of hos tages), while the US used mil i tary force and de clared it self
‘com pletely averse to… any form of ne go ti a tion’.229 Con versely, in 1986 
US Pres i dent Rea gan se cretly agreed to sell arms to Iran in re turn for
prom ises to seek the re lease of US hos tages.230 It is a pe ren nial hu man i -
tar ian di lemma of gov ern ments whether to pay ran som to save hos -
tages.231

At the lat ter level, three iconic fig ures —Yasser Arafat (PLO), Jerry
Ad ams (IRA), and Nel son Mandela (ANC)— were at some point re spon -
si ble for ter ror ism by their or ga ni za tions. While their de gree of re spon si -
bil ity dif fers, it is star tling how per sons once re garded (even im pris oned) 
as ter ror ists were later em braced as le git i mate rep re sen ta tives of po lit i cal
move ments, en ti tled to a share of State power, or even to No bel Prizes
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(Arafat in 1994, Mandela in 1993). All were ab solved of crim i nal re -
spon si bil ity for ter ror ism, as a pre con di tion of in volve ment in po lit i cal
set tle ments —in con trast to the leader of the Tamil Ti gers, Velupillai
Prabhakaran, who was sen tenced to 200 years in prison, in ab sen tia,
while si mul ta neously ne go ti at ing peace with the Sri Lan kan gov ern -
ment—.232

These are not ar gu ments against criminalizing ter ror ism, but ac -
knowl edge that in some cir cum stances, a dis cre tion not to pros e cute (or
ex tra dite) may need to be ex er cised,233 or am nes ties or im mu ni ties con -
ferred, to pre serve frag ile peace agree ments or en sure the sur vival of
tran si tional gov ern ments.234 The cost of these ap proaches is that crim i nal 
jus tice —in clud ing pun ish ment, ret ri bu tion, de ter rence, and sat is fac tion
for vic tims— is traded for other pub lic goods. Yet po lit i cal de ci sions of
this kind are not en tirely out side the realm of law, which is in fused with
dis cre tion ary con cepts such as am nesty, par don and im mu nity, to help
en sure its flex i bil ity and le git i macy. There is no di chot omy be tween dis -
cre tion and law: ‘A dis cre tion can only ex ist within the law’.235

Where ter ror ism af fects mul ti ple States, waiv ing pros e cu tion or ex -
tra di tion should ‘only be ex er cised in agree ment be tween the na tion and
the States whose cit i zens and prop erty are the ob ject of the ter ror ists’
acts’.236 Il le git i mate rea sons for fail ing to bring ter ror ists to jus tice might
in clude ap pease ment, fear of re pri sals, or the pro tec tion of com mer cial
in ter ests.237 The more se ri ous the ter ror ist acts in volved, the stron ger the
jus ti fi ca tion must be for waiv ing pros e cu tion or ex tra di tion. Such de ci -
sions should not be taken ar bi trarily or uni lat er ally, but based on a care -
ful bal anc ing of vi tal com mu nity in ter ests, such as hu man i tar ian needs,
long-term peace, or sustainable political solutions.
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Where ter ror ism threat ens in ter na tional peace and se cu rity, the Se -
cu rity Coun cil is the nat u ral body in which to con sider claims of am nesty 
or im mu nity. In deed the Char ter pos its peace and se cu rity as higher val -
ues than jus tice, given its fleet ing ref er ences to hu man rights, the pres er -
va tion of do mes tic ju ris dic tion and sov er eignty, and the ab sence of pro -
vi sions on hu man i tar ian in ter ven tion. Char ter ob li ga tions pre vail over
other treaty ob li ga tions,238 and, as in the Lockerbie ae rial in ci dent, the
cer tainty of crim i nal treaty re sponses to ter ror ism may need to yield to
se cu rity in ter ests.239 Ar ti cle 16 of the Rome Stat ute ex plic itly re cog nises
that the Coun cil may post pone the in ves ti ga tion or pros e cu tion of an in -
ter na tional crime for a re new able 12 month pe riod.240

Coun cil in ter fer ence with treaty frame works is not to be lightly pre -
sumed, and the dis con tinu ance of the Lockerbie case in the ICJ has en -
sured that the avail abil ity and con di tions of re view of Coun cil mea sures
that con flict with other treaty ob li ga tions re main un de cided. State par tic i -
pa tion in anti-ter ror ism trea ties may be less at trac tive if they do not of fer
cer tainty and pre dict abil ity, due to vul ner a bil ity to Coun cil in ter fer ence.
There is also a dan ger that pow er ful States may at tempt to cir cum vent
treaty re gimes by pur su ing Coun cil mea sures. At the same time, the
Coun cil’s broad dis cre tion un der the Char ter can not be un duly fet tered in 
deal ing with se ri ous ter ror ist threats to se cu rity, and crim i nal law re -
sponses may not always be the appropriate solution.

VI. CONCLUSION

His tor i cally, tech ni cal dis putes about the in tri ca cies of draft ing an
ac cept able def i ni tion of ter ror ism have ob scured more fun da men tal ques -
tions about the pol icy ra tio nale for de fin ing and criminalizing it in the
first place. In stead of fo cus ing on com pet ing def i ni tions, by step ping
back to ex am ine what is so bad about ter ror ism, it is pos si ble to gain a
clearer pic ture of the kinds of con duct the in ter na tional com mu nity ob -
jects to. In re cent years, the EU and UN or gans have fash ioned com mon
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jus ti fi ca tions for pro hib it ing and criminalizing ter ror ism, re gard ing it as a 
spe cial crime against hu man rights, the State and peace ful pol i tics, and
in ter na tional peace and se cu rity. Con sen sus on what is wrong ful about
ter ror ism al lows progress to be made on legal definition.

There are also in ci den tal ben e fits which flow from criminalizing ter -
ror ism, which pro vide sub sid iary jus ti fi ca tions for its def i ni tion. Def i ni -
tion en cour ages har mo ni za tion of na tional crim i nal laws, re duc ing ‘dif -
fer ences in le gal treat ment’ be tween States.241 Def i ni tion would as sist in
sat is fy ing the dou ble crim i nal ity rule in ex tra di tion re quests, and in es -
tab lish ing and ful fill ing a ‘pros e cute or ex tra dite’ re gime for ter ror ist
crimes.242 Def i ni tion might also help con fine the po lit i cal of fence ex cep -
tion to ex tra di tion for ter ror ist of fences, should that be con sid ered de sir -
able by the in ter na tional com mu nity.243 Def i ni tion would fur ther as sist in 
ex clud ing ‘ter ror ists’ from ref u gee sta tus, if ter ror ism qual i fies ei ther as
se ri ous non-po lit i cal crime, or is con trary to UN pur poses and prin ci -
ples.244 To the ex tent that sec toral of fences are enu mer ated within a ge -
neric def i ni tion, def i ni tion would widen the sub stan tive im ple men ta tion
of sec toral trea ties.245

Al though not all of these ra tio nales for criminalization are en tirely
per sua sive, taken in con junc tion they es tab lish a prin ci pled ba sis on
which to re spond to the ter ror ist threat. Criminalization is a pow er ful
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sym bolic mech a nism for de lin eat ing in ter na tion ally un ac cept able be hav -
iour, even if de ter rence of ideo log i cally mo ti vated of fend ers is un likely.
Def i ni tion of ter ror ism could sat isfy com mu nity de mands that ‘ter ror ists’ 
be brought to jus tice, with out sur ren der ing jus tice to pop u list ven geance, 
or criminalizing triv ial harms. By de fin ing ter ror ism, it is pos si ble to
struc ture and con trol the use of a term which, his tor i cally, has been po lit -
i cally and ideo log i cally much abused. Rather than re main ing an am big u -
ous and ma nip u lated syn onym for ‘evil’ —jus ti fy ing all man ner of re -
pres sive re sponses— le gal definition would confine the term within
known limits.
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