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BALANCING RIGHTS AND OBLIGATIONS IN SHARING
BENEFITS FROM NATURAL GENETIC RESOURCES: PROBLEMS, 

DISCUSSIONS AND POSSIBLE SOLUTIONS*

Ser gio PEÑA-NEIRA**

RESUMEN: La di ver si dad bio ló gi ca ha ido ga nan do re co no ci mien to, ya que los be ne fi cios
eco nó mi cos que apor ta pue den con tri buir con me tas so cia les (aca bar con la po bre za) o
me tas in di vi dua les (ga nan cias pe cu nia rias). Los re cur sos ge né ti cos con te ni dos en la di -
ver si dad bio ló gi ca pro veen in for ma ción fun da men tal para la ma nu fac tu ra de bie nes co -
mer cia les, como son los pro duc tos agrí co las (se mi llas). De bi do a la coa li ción en tre los
in te re ses pú bli cos y pri va dos en los re cur sos ge né ti cos na tu ra les, es esen cial sa ber cuál es 
el be ne fi cio que ob tie nen de es tos re cur sos, cada una de las par tes.

ABSTRACT: Bi o log i cal di ver sity is get ting con sid er ation, as eco nomic ben e fits from
biodiversity could sup port so cial goals (like purge of pov erty) or in di vid ual goals (like
pe cu ni ary prof its). Ge netic re sources con tained in bi o log i cal di ver sity pro vide fun da -
men tal in for ma tion for the man u fac ture of com mer cial goods, like ag ri cul tural prod ucts
(seed). Since pub lic and pri vate in ter ests on nat u ral ge netic re sources col lide, it is es sen -
tial to know what gets ev ery one as ben e fits from these re sources.1

RÉSUMÉ: La diversité biologique a devenu plus reconnu car les privilèges économiques
qui apporte peuvent contribue avec ob jec tives soucieux (l’éradication de la pauvreté) ou
ob jec tives individuelles (profit monétaires). Les ressources génétiques contenues en la
diversité biologique donnent d’informations fondamentales pour la man u fac ture des ar ti -
cles commerciales comme les produits agricoles (graines). Comme conséquence de la
co ali tion en tre les intérêts publiques et prives dans les Ressources Génétiques Naturels,
il est essentiel de savoir quel est le profit obtenu de cet ressources pour chacun des par -
ties.

*  Artícu lo re ci bi do el 19 de mayo de 2008 y acep ta do para su pu bli ca ción el 5 de
agos to de 2008.
    **  Pro fes sor of Law en la Uni ver si dad Artu ro Prat, Vic to ria, Chi le; Uni ver si dad de
Chi le, San tia go de Chi le, y Uni ver si dad del Mar, Viña del Mar-Val pa raí so, Chi le. L. L.
L., L. R. I., M. A. (Amster dam), Ph. D. (c) (Gand). Alum ni Insti tu te of Advan ced Stu -
dies, Uni ted Na tions Uni ver sity. E mail ad dres ses: ser gio pe na@unap.cl, spe na@re na re.
uchi le.cl y spe na@udel mar.cl.
     1  Las well, Ha rold, Po li tics: Who gets what when and how, Cle ve land, Me ri dian

Book, 1968.
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SUMMARY: I. Con flicts and pro blems (a star ting point). II. Con -
flicts re la ted to uti li za tion (ac cess and equi ta ble sha ring be ne -
fits). III. Inte llec tual pro perty rights un der de ba te in equi ta ble
sha ring be ne fits from na tu ral ge ne tic re sour ces. IV. Con clu sion.

I. CONFLICTS AND PROBLEMS (A STARTING POINT)

Be ne fits from the com mer cia li za tion of na tu ral ge ne tic re sour ces evo ke
na tio nal and in ter na tio nal con flicts of in te rests. na tu ral ge ne tic re sour ces
are ge ne tic re sour ces from the wild li fe for na tu re: in an eco no mic sen se,
re ne wa ble na tu ral re sour ces.

It is pos si ble to talk about the com mer cia li za tion of na tu ral ge ne tic
re sour ces when they are trans fe rred from one ow ner to anot her and the
se cond one can pro fit from the trans fe ren ce.2

Com mer cia li za tion is pro ble ma tic if par ties to the deal or third par -
ties ques tion the form in which the be ne fits of the com mer cia li za tion are
sha red.3 Sha ring re sour ces and sha ring be ne fits from re sour ces is dif fe -
rent and it dif fers on the ob ject as well as the pro ce du re for sha ring them. 
The ob ject, ge ne tic re sour ces, have a cer tain cha rac te ris tics, the se re -
sources re pre sent com bi na tions of mo le cu les of ge nes, che mi cal ele -
ments. The com bi na tion of che mi cal ele ments en tails a cer tain de gree of
dif fi culty for tho se sear ching on sha ring the se re sour ces. Be ne fits, ho we -
ver, is a dif fe rent “ob ject”, the pro ce du re to sha re them va ries from the
cri te ria to pro du ce the di vi sion of gains from the tra de of na tu ral ge ne tic
re sour ces. The se dif fi culty has pro du ced the idea that com mer cia li za tion
of a re sour ce ge ne ra ting be ne fits and their di vi sion among tho se that
con si de red en tail o a right as against equity and jus ti ce which one clas -
sify as:
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2 Sin clair, John et al., Co llins Co build En glish Dic tio nary for Advan ced Lear ners,
3th. ed., Har per Co llins Pu blis her, 2001, pp. 1663 y 296; Sin clair, John et al., Co llins Co -
build En glish Dic tio nary for Advan ced Lear ners, Har per Co llins Pu blis her, 1987, p. 277.

3 Ge ne tic in for ma tion is the know led ge ob tai ned from ge nes by a bio che mi cal pro -
cess or more des crip ti vely “The he ri ta ble bio lo gi cal in for ma tion co ded in the nu cleo ti de
se quen ces of DNA or RNA (cer tain vi ru ses), such as in the chro mo so mes or in plas -
mids”, Me di cal Dic tio nary Search Engi ne, in http://www.books.md/G/dic/ge ne ti cin for -
ma tion.php.



1. Ine qui ta ble sha ring of be ne fits

This is illus tra ted by the Eno la bean case. In 1999, the Uni ted Sta tes
(US) agri cul tu ral com pany Pod-Ners LLC ob tai ned a pa tent gran ted by
the USPO for an “in ven ted” ye llow bean ca lled “eno la”. The com pany
ad mit ted to pur cha sing the ori gi nal beans in Me xi co. The con flict star ted
when Pod-Ners LLC sued pea sants in Me xi co for using this bean that
had be lon ged to them for ge ne ra tions and sued pea sants in the US for
gro wing it wit hout the com pany’s con sent. In 2001, the Cen ter of Inter -
na tio nal Tro pi cal Agri cul tu re (CIAT) ini tia ted an ac tion to challen ge the
pa tent. The main ar gu ment was that for cen tu ries this bean had been part
of the diet of in di ge nous peo ple in cen tral and north Ame ri ca. Non go -
vern men tal or ga ni za tions are wai ting for the USPO’s fi nal judg ment.4

Ine qui ta ble ness ari ses when the pay ment for bio lo gi cal re sour ces does
not re flect the be ne fits ob tai ned by the com pany. Pod Ners LLC pur cha -
sed the beans at an ex tre mely low pri ce and ob tai ned a pa tent for it. The
com pany gai ned enor mous be ne fits by mo no po li zing the pro duc tion of
the se beans.

In 1972, Ken ya re por ted the loss of na tu ral ge ne tic re sour ces due to
over-har ves ting. The ma tu re plants of May te nus bu chan na ni, used for
the treat ment of ul cers, were des tro yed by the US De part ment of Agri -
cul tu re wor king for the Na tio nal Can cer Insti tu te.5 Such a si tua tion pre -
vents both an equi ta ble sha ring of be ne fits and re search on na tu ral ge ne -
tic re sour ces.6

2. Trans fer ence of nat u ral ge netic re sources with out pay ment

This could be ca lled “so met hing for not hing”. The Ayahuas ca plant
may exem plify this si tua tion. In 1984, a com pany, Mi ller and Co., ob tai -
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4 New Agri cul tu rist On-Line, Bio pi racy threat to tra di tio nal crops, in http://www.
new-agri.co.uk/02-5/de ve lop/dev03.html. Pratt, T., “Small ye llow bean sets off in ter na -
tio nal pa tent dis pu te”, The New York Ti mes, 20 March 2001; ETC Group, Ye llow bean
pa tent ow ner sues 16 far mers and pro ces sor in the US, in http://www.ne ra ge.org/print.
php?story=01/12/19/7027285. Elec tro nic mail from Shand, Hope (Com mu ni ca tion di rec -
tor of ETC Group); Uni ted Sta tes Pa tent Offi ce, Field bean cul ti var na med Eno la, April
13 1999, in http://patft.usp to.gov.

5 Dhi llon, S. et al., “Effects on en vi ron ment and de ve lop ment”, AMBIO, núm. 6,
vol. 31, Sep tem ber 2002, p. 1.

6 Pro bably a so lu tion is sus tai na ble har ves ting, Pretty, J., “Agroe co logy in de ve lo -
ping coun tries”, Envi ron ment, vol. 45, Issue 9, No vem ber 2003, p. 2.



ned a sam ple of this sa cred plant of ecua do rian in di ge nous peo ple and in
1986, it ap plied for a pa tent at the Uni ted Sta tes Pa tent Offi ce (USPO)
using a va riety of Ayahuas ca. In 2001, the USPO fi nally gran ted the pa -
tent. The pa tent on the plant, vio la ting le gal ru les at the na tio nal and in -
ter na tio nal le vel, crea ted a con flict in which in di ge nous peo ple clai med
their rights to the plant and the pro tec tion of law.7

3. Frau de

In April 2001, the En glish phar ma ceu ti cal com pany “Phytop harm”
dis co ve red a po ten tial cure for obe sity de ri ved from a South Afri can cac -
tus ca lled “Hoo dia”. The com pany had pa ten ted P-57, the ap pe ti te-sup -
pres sing in gre dient of the cac tus. “Phytop harm” did not pay be ne fits to
the ow ners of the tra di tio nal know led ge, the bush men of South Afri ca,
be cau se the com pany clai med that the se in di ge nous peo ple had be co me
extinct.

Accor ding to phytop harm, the South Afri can Coun cil for Scien ti fic
and Indus trial Re search (SACSIR) had ap proa ched the com pany to make 
a deal with them be cau se SACSIR had been in ves ti ga ting the pro per ties
of the cac tus. The SACSIR ar gued that af ter kno wing the real pos si bi li -
ties of this plant, they would ap proach the Bush men to dis cuss an equi ta -
ble sha ring of be ne fits.8

Frau de exist when, in the con text of com mer cia li za tion, an ins ti tu -
tion or per son ob tains ac cess to na tu ral ge ne tic re sour ces and avoi ding an 
equi ta ble sha ring of be ne fits.

Per sons or ins ti tu tions in vent any met hod to avoid pay ments to tho se 
en tit led for the be ne fits. In this case, the pu blic re search ins ti tu tion of
South Afri ca ma kes the En glish com pany be lie ve that in di ge nous were
ex tin guis hed to ob tain ex clu si ve gains from the trans fer of na tu ral ge ne -
tic re sour ces.
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7 Mi nistry of Envi ron ment and Na tu ral Re sour ces (Ser ma nat) of Me xi co, “Access
to ge ne tic re sour ces and Fair Equi ta ble Sha ring of Be ne fits; Buil ding a Com mon Agen -
da”, First Mee ting of Mega-di ver se Coun tries, Can cun, 18 Fe bruary 2002, p. 7.

8 Bar nett, A., “In Afri ca the Hoo dia cac tus keeps men ali ve. Now its se cret is ‘sto -
len’ to make us thin”, The Obser ver Sun day, June 17, 2001.



4. Essen ce of na tu ral ge ne tic re sour ces

In some ca ses, sin ce com mu ni ties con si der na tu ral ge ne tic re sour ces
and know led ge as so cia ted to them part of their tra di tions, na tu ral ge ne tic
re sour ces are not for sale.

The bra zi lian tri be na med “Kraho” is not wi lling to trans fer na tu ral
ge ne tic re sour ces, be cau se the se re sour ces re pre sent part of their cus -
toms. This tri be works on agri cul tu re and know led ge as so cia ted to na tu -
ral ge ne tic re sour ces that per mit to teach new ge ne ra tions on their cul-
tu ral tra di tions as so cia ted to agri cul tu re, like pre pa ra tion of tra di tio nal
food.

Sin ce this in di ge nous peo ple want to con ti nue with their so cial and
agri cul tu ral tra di tions, they allow only go vern men tal ins ti tu tions to pre -
ser ve their na tu ral ge ne tic re sour ces (seed).

Ho we ver, they do not ac cept com mer cial ne go tia tions on their na tu -
ral ge ne tic re sour ces as so cia ted with their tra di tions.9 This exam ple
shows that in di ge nous peo ple are not wi lling to ne go tia te their na tu ral
ge ne tic re sour ces, be cau se in some ca ses the se re sour ces are re la ted to
tra di tions.

II. CONFLICTS RELATED TO UTILIZATION (ACCESS

AND EQUITABLE SHARING BENEFITS)

Firstly, it is pos si ble to re cog ni ze a North-South con flict. Com pa nies 
from the North en ter the South. To seek le gal pro tec tion in the North for
the know led ge and na tu ral ge ne tic re sour ces they get from the South.
Go vern ments in the South of ten lack the means to pre vent this.

Se condly, it is pos si ble to ob ser ve that the ex trac tion and trans for ma -
tion of na tu ral ge ne tic re sour ces into a ma nu fac tu red pro duct by coun -
tries in the South can crea te a con flict of in te rest in the com mu ni ties,
which are con cer ned with this pro blem. Indi ge nous po pu la tions of ten de -
pend on the se re sour ces. The re fo re, they claim pro tec tion of their rights,
which are of ten un de fen ded and many ti mes vio la ted by the State.

Thirdly, pu blic/pri va te ten sions are anot her com mon ele ment in the
abo ve exam ples: per ma nent com pe ti tion bet ween pu blic in te rest (pro tec -
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9 Gue des, A. and Sam paio, M., Ge ne tic Re sour ces and Tra di tio nal Know led ge in
Bra zil, Ge ne va, Embra pa, 2000, pp. 3 y 4.



tion of the rights of third par ties as well as the Sta te) with pri va te in te rest 
(rights of di rect par ties). Ten sion bet ween pu blic in te rest to pro tect rights 
of hu man beings, to pro tect na tu ral ge ne tic re sour ces and to pro tect third
par ties and to pro tect pro perty rights from in di vi duals.

Fourthly, un re gu la ted com mer cia li za tion of na tu ral ge ne tic re sour ces 
may threa ten the na tu ral re sour ce base. A clas si cal exam ple is over-har -
ves ting be cau se this clearly shows the des truc tion of the sour ces of bio -
di ver sity by a non-ra tio nal ac ti vity.

Sin ce pu blic and pri va te in te rests on na tu ral ge ne tic re sour ces co lli -
de, it is fun da men tal to know who gets what, when and how in sha ring
be ne fits ari sing from the se na tu ral ge ne tic re sour ces .

III. INTELLECTUAL PROPERTY RIGHTS UNDER DEBATE IN EQUITABLE

SHARING BENEFITS FROM NATURAL GENETIC RESOURCES

Inte llec tual pro perty rights ena ble sub jects of such rights to claim a pro -
tec tion for their in te llec tual pro perty (co llo quially, they pre vent ot hers from
com mer cially ex ploi ting their in te llec tual pro ducts or ser vi ces).10 The se
rights are usually gran ted for a cer tain pe riod.

Pa tents, one in te llec tual pro perty rights pro tec ting in ven tions (new
crea tions of the mind), is un der con tro versy at the in ter na tio nal and na tio nal
le vel be cau se the sco pe of pro tec tion of a pa tent could in clu de or ex clu de
ot her in te llec tual crea tions, for exam ple, know led ge from com mu ni ties.

On the ot her hand, the de fi ni tion of in te llec tual pro perty rights is a
mat ter of de ba te. In this de ba te, cer tain ques tions have been put forth.
Answers to the se ques tions and de ba tes re la ted to the ques tions are as fo -
llow:

1. Sub ject pro tec ted by in te llec tual pro perty rights

Tra di tio nally, only in di vi duals are pro tec ted by Inte llec tual Pro perty
Rights, be cau se in di vi duals only are sub jects of law.
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10 Le gally spea king in te llec tual pro perty rights re fers to “a bund le of le gally en for -
cea ble in te rests that a per son may hold with res pect to in te llec tual pro perty” and “[i]nte -
llec tual pro perty is a set of in tan gi ble pro ducts of hu man ac ti vity”. Abbot, F. et al., “The
in ter na tio nal in te llec tual pro perty system”, Klu wer Law Inter na tio nal, The Ha gue, 1999,
p. 21.



Sin ce the sco pe of the con cept of in te llec tual pro perty rights might to
be broa de ned in clu ding com mu ni ties rights to tra di tio nal know led ge, ten -
sion bet ween in di vi dual in te llec tual pro perty rights and ot her rights need to
be sol ved.

G. Dut field ar gues for a broad sco pe of pa tents using ar gu ments re la -
ted to pro tec tion of in di ge nous be liefs. As in di ge nous peo ple crea te
know led ge using a pro cess of ob ser va tion and re search and sha ring
this know led ge with scien tists, it is ne ces sary to re cog ni ze this know led -
ge and pro tect it by law.11 The re fo re, Dut field ar gues in fa vor of le gal pro -
tec tion of in di ge nous peo ple com mu ni ties’ in for ma tion con si de ring the im -
por tan ce of this con tri bu tion to scien ce.

On the ot her hand, J. Axt de nies re cog ni tion of tra di tio nal know led -
ge that be longs to com mu ni ties be cau se in te llec tual pro perty rights are
gran ted to de fi ned in ven tors or in ven tor. On the con trary, com mu nity know -
led ge has no clear iden ti fia ble in ven tor be cau se it is han ded down from ge -
ne ra tion to ge ne ra tion. Mo reo ver, in te llec tual pro perty rights are crea ted to
pro tect know led ge ori gi na ted from in di vi duals and do not re cog ni ze co llec -
ti ve rights.12

2. Sco pe of pro tec tion of in te llec tual pro perty rights

An in te llec tual pro duct is the re sult from a crea ti ve, scien ti fic or ot her
pro cess and it has the mind as ba sic sour ce for this crea tion.13 The pro blem
lies on the sco pe of an in te llec tual crea tion, if new form of an in te llec tual
crea tion might be in clu ded in the con cept or it is a con cept re la ted to tra di -
tio nal in te llec tual pro perty rights.

F. Abbot con si ders that in te llec tual pro duct is only pro du ce in in dus -
trial so cie ties be cau se they fo llow cer tain met ho do logy ba sed on scien ce. 
In ad di tion, one of the re qui re ments to be gran ted a pa tent is in dus trial
ap pli ca tion; so in te llec tual pro ducts need to be ap pli ca ble in the in -
dustry.14

NATURAL GENETIC RESOURCES 159

11 Dut field, G., Inte llec tual Pro perty Rights, Tra de and Bio di ver sity, Lon don,
Earthscan, 2000, pp. 20, 33 y 35.

12 Axt, J. et al., Bio tech no logy, Indi ge nous Peo ples, and Inte llec tual Pro perty
Rights, Wa shing ton D.C, Li brary of Con gress, 1993, p. 58.

13 Sin clair, John et al., op. cit., note 2, p. 1145.
14 Abbot, F. et al., op. cit., note 10, p. 23.



Ho we ver, G. Singh ar gues that com mu nity know led ge needs to be
pro tec ted by new Inte llec tual Pro perty Rights, be cau se it is an in te llec -
tual pro duct.15 D. Dow nes claims for tra di tio nal in te llec tual pro perty
rights system to pro tect com mu nity know led ge be cau se in te llec tual pro -
perty rights could ex pand their sco pe con si de ring ot her kind of know led -
ge un der their pro tec tion and not only in dus trial know led ge.16

Inte llec tual pro perty rights pro tect know led ge; this means in te llec tual
pro ducts of hu man brain. Ho we ver, the type of know led ge to be pro tec ted is 
not clear. In this case, the dis cus sion is cen te red on na tu ral ge ne tic re sour -
ces. W. Les ser ar gues for pro tec tion of na tu ral ge ne tic re sour ces by Inte llec -
tual Pro perty Rights. He puts forth that na tu ral ge ne tic re sour ces are pro -
ducts of using very “up to date” tech no logy, the only ca pa ble to do re search 
on ge nes. The re fo re, na tu ral ge ne tic re sour ces are an in ven tion.17 Argu ments 
against pa ten ti za tion of natural genetic resources are:

· Any liv ing sub stance in any form should be con sid ered as a ‘prod uct
of na ture’.

· Pat ents are pro tec tion of tech nol ogy.

· Nat u ral ge netic re sources do not ful fill re quire ments for in tel lec tual
prop erty rights pro tec tion of in ven tions, like, in dus trial ap pli ca bil ity,
nov elty, non-ob vi ous ness, non-reproducibility.

A. Know led ge, base of an in ven tion, pro tec ted by in te llec tual pro perty
rights

Gran ting pro tec tion of in te llec tual pro perty rights to third par ties crea tes 
anot her dis cus sion. F. Abbot ar gues that in te llec tual pro perty rights are only
for tho se that make in ven tions, this means crea tions, new ob ject in the
world. The re fo re, tho se that are not part of this in ven tion are not en tit led to
claim any right.18
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15 Singh Ni jar, G., In de fen ce of lo cal com mu nity know led ge and bio di ver sity, Kua la 
Lum pur, Third world net work, 1996, pp. 24 y 25.

16 Dow nes, D., Using in te llec tual pro perty rights as a tool to pro tect tra di tio nal
know led ge, dis cus sion pa per, Ma drid, CIEL, 1997, p. 1.

17 Les ser, W., Sus tai na ble Use of Ge ne tic Re sour ces Under the Con ven tion on Bio -
lo gi cal Di ver sity: Explo ring Access and Be ne fit Sha ring Issues, New York, CAB Inter na -
tio nal, 1998, p. 58.

18 Abbot, F. et al., op. cit., note 10, p. 23.



Ho we ver, G. Dut field pro po ses that com mu ni ties are en tit led to the pro -
tec tion of know led ge ba sed on their work (re search on the field or tes ting
mem bers of the group). The re fo re the se com mu ni ties should have the pro -
tec tion from Inte llec tual Pro perty Rights, sin ce the work of com mu ni ties is
in clu ded in the de ve lop ment of know led ge as so cia ted with na tu ral ge ne tic
re sour ces en tit le them to claim for the pro tec tion of their rights.19

The foun da tions of the re cog ni tion of third par ties is still un der de ve lo -
ped, as le gal ru les re cog ni ze third par ties rights to all in vol ved in com mer -
cia li za tion of na tu ral ge ne tic re sour ces.

B. Inte llec tual pro perty rights as an ins tru ment
for po licy de ve lop ment

in te llec tual pro perty rights seems to be an ins tru ment for de ve lop ment
po licy, be cau se in te llec tual pro perty rights might mo ti va tes the crea ti vity of
peo ple. The Com mis sion on in te llec tual pro perty rights of the Uni ted King -
dom points out that in te llec tual pro perty rights en cou ra ge peo ple to crea te
in ven tions be cau se law will pro tect in ven tions. Mo reo ver, cer tain in dus tries
can exist only be cau se of the exis ten ce of Inte llec tual Pro perty Rights.20 The 
pu bli ca tion of the main ele ments of the ob jects pro tec ted of the rights, for
exam ple pa tent, will help for the know led ge of new sour ces for in ven tion, in 
short, “every in ven tion helps the creation of new inventions”.

Dis clo su re of in for ma tion is very im por tant for so ciety, be cau se cer -
tain in te llec tual pro perty rights (pa tents) make so lu tions for so cie tal pro -
blems pos si ble, e. g. me di ca ments.

Ho we ver, Abbot points out that it is not pos si ble to find enough scien ti -
fic evi den ce re gar ding be ne fits of in te llec tual pro perty rights for de ve lop -
ment. Sur veys on this is sue do not bring de fi ni ti ve con clu sions con cer ning
pro fits and in cer tain ca ses re sults put forth that most of the in te llec tual pro -
perty rights gran ted in a de ve lo ping country re la tes to in ven tions in de ve lo -
ped coun tries.21

The re fo re, it is not pos si ble to talk about a clear link bet ween in te llec -
tual pro perty rights and eco no mic and so cial de ve lop ment when con clu si ve
evi den ce is not at hand. Pro bably in cer tain sec tors of the eco nomy in te llec -
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21 Abbot, F. et al., op. cit., note 10, pp. 2503 y 2504.



tual pro perty rights are use ful for eco no mic de ve lop ment but not to the eco -
nomy of a country as a who le.

C. The con flict bet ween in te llec tual pro perty rights
and ot her rights

The main ques tion is how to in ter pret in ter na tio nal le gal ru les re la ted to
in di vi dual in te llec tual pro perty rights and ot her rights, like com mu nity in te -
llec tual pro perty rights and pu blic rights ta king into ac count one ob jec ti ve:
to sol ve pos si ble con flicts.22

Sin ce in te llec tual pro perty rights might ex clu de the pro tec tion of crea -
tions that do not comply with the re qui re ments es ta blis hed by law. Ten sion
is crea ted by the ex clu sion of rights and be ne fits pro tec ted by the se rights.

Se ve ral ways of re sol ving the ten sion have been sug ges ted.
Firstly, by sa fe guar ding in te llec tual pro perty rights sin ce the se rights

can shield any in ven tion in clu ding tra di tio nal know led ge.
Se condly, by re cog ni zing Inte llec tual Pro perty Rights, be cau se com -

mu ni ties ge ne ra te know led ge by re sear ching na tu ral ge ne tic re sour ces.
Thirdly by sha ring the be ne fits ari sing from co llec ti ve or in te llec tual

pro perty rights over na tu ral ge ne tic re sour ces sin ce the Con ven tion on Bio -
lo gi cal Di ver sity has es ta blis hed am ple gua ran tees for an equi ta ble sha ring
of be ne fits. All the se le gal in no va tions cons ti tu te ways of le gally pro tec ting
rights through using ar gu ments pro vi ded by en vi ron men tal law. The se le gal
in no va tions come out from grass-roots mo ve ment at the na tio nal le vel or
from the work of in ter na tio nal ins ti tu tions at the in ter na tio nal le vel.23
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22 Indi vi dual Inte llec tual Pro perty Rights: rights to pro tect an in te llec tual crea tion
for the ex clu si ve be ne fit of an in di vi dual who is the right-hol der. Co llec ti ve Inte llec tual
Pro perty Rights: rights to pro tect an in te llec tual crea tion of a com mu nity of in di vi duals
for the ex clu si ve be ne fit of the com mu nity who is the right-hol der. Pu blic rights: to pro -
tect so cie tal be ne fits de ri ved from in te llec tual crea tions. The so ciety is the right-hol der
and the rights are exer ci sed by the sta te. From Dut field, G., op. cit., note 11, pp. 34, 36 y
37; Abbot, F. et al., op. cit., note 10, p. 21.

23 In ot her area the idea of le gal in no va tion have been put forth by Addink, H. et al.,
“Cli ma te chan ge po licy in chan ging con texts: glo ba li za tion, po li ti cal mo der ni za tion and
le gal in no va tion”, in Ier land, E. et al., Issues in cli ma te chan ge po licy: theory and po licy, 
Dor drecht, Klu wer Law Inter na tio nal, 2003, p. 85.



An exam ple of this ten sion is bio pi racy, “pa tents for ille gally ex trac -
ted na tu ral ge ne tic re sour ces”.24 Four ca ses were de pic ted in the first part of
this in tro duc tion. The se ca ses illus tra te of a de ba te re la ted to in te llec tual
pro perty rights as well as Pu blic rights. In this con text, a de ba te has been
going on in or der to find so lu tions to the con flict bet ween in te llec tual pro -
perty rights and ot her rights. Three main stand points can be dis tin guis hed:

a. Inte llec tual pro perty rights and re jec tion of bio pi racy

Accor ding to Heald, in te llec tual pro perty rights of fer suf fi cient pro tec -
tion of any in te llec tual crea tion and the so-ca lled “bio pi racy pro blem” is an
ar ti fi cial de ba te ini tia ted by ant hro po lo gists wit hout a clear un ders tan ding of 
le gal prin ci ples. Mo reo ver, he be lie ves that bio pi racy is me rely an ar gu ment 
to jus tify eco no mic gains from uti li za tion of na tu ral ge ne tic re sour ces. He
thinks that it is not pos si ble to crea te any new in te llec tual pro perty right for
the pro tec tion of com mu nity in te llec tual crea tions.25 The aut hor sol ves the
pro blem by pro po sing that in te llec tual pro perty rights will pro tect any in -
ven tion un der the um bre lla of Tra de-Re la ted intellectual property rights
Agreement.

b. Re cog ni tion of in te llec tual pro perty rights and exis ten ce
of bio pi racy

Dut field and Po sey are plea ding for pro tec tion against pa tents re la ted to
ille gally ex trac ted na tu ral ge ne tic re sour ces, be cau se in di ge nous peo ple have 
con ser ved and stu died the se re sour ces from im me mo rial ti mes. Indi ge nous
peo ple’s in te llec tual pro perty rights are re cog ni zed in Arti cle 8 (j) of the
Con ven tion on Bio lo gi cal Di ver sity and in dif fe rent in ter na tio nal de cla ra -
tions. The se rights have their ori gin in the com mu ni ties’ know led ge of
plants and ani mals. Re cog ni tion of in te llec tual pro perty rights ena bles in di -
ge nous peo ples to es ta blish a bet ter pri ce for their know led ge and to pro tect
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2001, p. 179.

25 J. Heald, P., Your friend in the rain fo rest: an es say on the rhe to ric of bio pi racy,
pp. 2, 3 and 6, in http://ssrn.com/abs tract=285177.



their com mu ni ties from furt her des truc tion by bio pi racy.26 The re fo re, the se
aut hors pro po se to re cog ni ze and pro tect in te llec tual pro perty rights be cau se 
of the ef forts made by in di ge nous peo ple to con ser ve natural genetic
resources and to make their knowledge available to the world.

c. Be yond bio pi racy, sha ring be ne fits as means
of re sol ving ten sion

Accor ding to San chez, an obli ga tion to equi tably sha re be ne fits from
na tu ral ge ne tic re sour ces is ex pli cit in the Con ven tion Bio lo gi cal Di ver sity
in or der to pro vi de some gains from tran sac tions re la ted to in te llec tual pro -
perty rights and ot her in te llec tual rights. The Con ven tion on Bio lo gi cal Di -
ver sity re cog ni zes in di vi dual and co llec ti ve in te llec tual pro perty rights as
well as pro perty rights, be cau se right-hol ders con tri bu te to re search on na tu -
ral ge ne tic re sour ces . San chez ar gues that the World Sum mit on Sus tai na -
ble De ve lop ment in 2002 en cou ra ges an in ter na tio nal re gi me which fa vors
an equi ta ble sha ring of be ne fits is pos si ble.27 This aut hor points out the ways 
to sha re be ne fits ari sing from re search, be cau se the Con ven tion Bio lo gi cal
Di ver sity and re cent in ter na tio nal developments make such a mechanism
possible.

SERGIO PEÑA-NEIRA164

26 Po sey, D. and Dut field, G., “Plants, pa tents and tra di tio nal know led ge: et hi cal
con cerns of in di ge nous and tra di tio nal peo ple”, in G. van Over wa lle (ed.), Octrooi recht,
Ethiek en Bio tech no lo gie Pa tent Law, Ethics and Bio tech no logy, Brus sels, Bruy lant,
1999, pp. 102-132, re pro du ced in Dut field, G., op. cit., note 11, pp. 20 and 41; Dut field,
G., “Indi ge nous peo ple de cla ra tions and sta te ments and equi ta ble re search part ners hips”,
in Laird, S. (ed), Bio di ver sity and Tra di tio nal Know led ge, Lon don, Earthscan, 2002, pp.
229 y 230; Po sey, D., Na tio nal Laws and Inter na tio nal Agree ments af fec ting Indi ge nous
and Lo cal Know led ge: Con flict or Con ci lia tion?, p. 4, in http://lucy.ukc.ac.uk/Rain fo -
rest/SML_fi les/Po sey/po sey_TOC.html. Po sey, D., “Ethno bio logy and eth noe co logy in
the con text of na tio nal laws and in ter na tio nal agree ments af fec ting in di ge nous and lo cal
know led ge, tra di tio nal re sour ces and in te llec tual pro perty rights”, in Allen, R. et al.
(eds.), Indi ge nous Envi ron men tal Know led ge and its Trans for ma tion, Amster dam, Har -
wood Aca de mic Pu blis hers, 2000, p. 43.

27 San chez, V., “The con ven tion on bio lo gi cal di ver sity: ne go tia tion and con tents”,
in San chez, V. and Juma, C., Bio di plo macy, Ken ya, ACTS, p. 4; San chez, V., “Ge ne sis
and Pro jec tions of the Con ven tion on Bio lo gi cal Di ver sity”, Se mi nar on Com mer cial
Pros pects of Access to and Be ne fit-Sha ring of Ge ne tic Re sour ces, To kyo.



IV. CONCLUSION

A lot of pos si bi li ties have been fa ced to ba lan ce rights and obli ga tions.
Dis cus sions on this sub ject have been de ve lo ped du ring the last 10 years
and most pro bably will be de ve lo ped by aca de mics, po li ti cians, re pre sen ta ti -
ves of coun tries and ot her dis cus sants in the next years.

Ho we ver, it is ne ces sary to con si der that a con clu sion is not pos si ble
be cau se some of the dis cus sions have been de ve lo ped by aut hors out si de
the le gal fra me work of the Con ven tion on Bio lo gi cal Di ver sity. As far as 
this Con ven tion is con cer ned the so lu tion is strict, clear and obli ges
coun tries and peo ple: Arti cle 15 of the afo re men tio ned con ven tion has
de ve lo ped the pro ce du re and solu tion to discussions.

What has been ca lled lege data, the law as it is, has or ga ni zed and sol -
ved the pro blem long ago, to be clear in 1994. To day dis cus sions at the in -
ter na tio nal le vel are pos si ble only if the coun tries that are party to the con -
ven tion de ci de to es ta blish for mal ne go tia tions for a pro to col in the
fra me work of the con ven tion. Such a pro to col might sol ve the pro blems dis -
cus sed here by the re cog ni tion of new rights and obli ga tions but it is not
pos si ble to think in so lu tions ari sing from dis cus sions only. Such so lu tions
are not le gally bin ding for Sta tes that are par ties to the Con ven tion on
Biological Diversity.
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