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ARE CONSTITUTIONS LEGITIMATE?*

Andrei MARMOR

Re su men:

Aun que la idea del cons ti tu cio na lis mo ha sido ex ten sa men te di fun di da y
de he cho, la ma yo ría de los paí ses en el mun do tie nen una Cons ti tu ción
es cri ta, pre va le ce la cues tión de pre ci sar si ésta es real men te le gí ti ma. El 
aná li sis plan tea las prin ci pa les ca rac te rís ti cas del cons ti tu cio na lis mo,
las in quie tu des mo ra les acer ca de su le gi ti mi dad y los ar gu men tos en
vir tud de los cua les el au tor nos mues tra que, qui zás, el cons ti tu cio na lis -
mo no está mo ral men te le gi ti ma do.

Abstract:

Al though the idea of constitutionalism has been widely dis cussed and in
fact, most coun tries in the world have a writ ten Con sti tu tion, it is still an in -
ter est ing ques tion whether Con sti tu tions are le git i mate, topic that is ad -
dressed in this study. The ar ti cle, through a de tailed anal y sis of the main
ar gu ments in fa vor and against constitutionalism, ex am ines the main moral 
con cerns re gard ing le git i macy of Con sti tu tions.

73

* Este ar tícu lo fue pu bli ca do pri me ro en The Ca na dian Jour nal of Law and Ju -
ris prudence; This ar ti cle was first pu blis hed in Ca na dian Jour nal of Law and Ju ris -
pru den ce.
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SUMMARY: I. In tro duc tion. II. The Con sti tu tional Pack age.
III. The Moral Con cerns. IV. The Main Ar gu -
ments. V. Some Con clu sions.

I. INTRODUCTION

Lib er al ism may not have won the global vic tory that some
com men ta tors pre dicted, but constitutionalism cer tainly
has. The vast ma jor ity of coun tries in the world, dem o cratic 
and non-dem o cratic alike have writ ten Con sti tu tions that
are de signed to en trench the ba sic le gal struc ture of their
re gime. Most Con sti tu tions also enu mer ate a list of rights
and gen eral prin ci ples that pur port to have a higher le gal
stand ing than or di nary law, and most coun tries en trust the 
in ter pre ta tion of their Con sti tu tion to a court of law. I will
not try to spec u late here about why this is the case. My aim 
is to scru ti nize the idea of constitutionalism from a moral
point of view, ar gu ing that constitutionalism does not quite
deserve the celebration that it has occasioned.

The ar gu ment pro ceeds as fol lows: af ter a pre lim i nary
out line of the main fea tures of constitutionalism, I will
pres ent what I take to be the main moral con cerns about
its le git i macy. I will then con sider a num ber of ar gu ments
that have been of fered to an swer those con cerns, ar gu ing
that the ar gu ments fail to meet the chal lenge. I will con -
clude with a few words about the moral im pli ca tions of this
fail ure and some sug ges tions for re form.1

II. THE CONSTITUTIONAL PACKAGE

Constitutionalism co mes in dif fer ent pack ages, vary ing
along an im por tant di men sion that I will call “ro bust ness”.
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1 Allow me an apo lo ge tic note on bi blio graphy: the li te ra tu re on the cri ti que of
cons ti tu tio na lism is vast, par ti cu larly in the US. Do zens of books and hun dreds
of ar ti cles co ver many, if not all, of the is sues I dis cuss here. I couldn´t pos sibly do 
jus ti ce to all this li te ra tu re, and I am sure that most of the ar gu ments I rai se here
have been alluded to by so me body so mew he re. My pur po se here is to pre sent a
syste ma tic, but not an encyclo pe dic, treat ment of the de ba te on the mo ral le gi ti -
macy of cons ti tu tio na lism. I have tried to in cor po ra te the re le vant re fe ren ces, but
the no tes are not meant to be com prehen si ve.



The main el e ments of ro bust ness are com prised of the de -
gree of the con sti tu tion’s “ri gid ity”, the rel a tive power of the
courts in de ter min ing the con sti tu tion’s con tent, and their
power to pre vail over the dem o cratic leg is la ture. I will ex -
plain all this in a mo ment. First, a ter mi no log i cal clar i fi ca -
tion.

The word “Con sti tu tion” is am big u ous. When we talk
about the con sti tu tion of a le gal or der, or its con sti tu tional
law, we may re fer to the ba sic struc ture of the le gal sys tem
in ques tion. Ev ery le gal sys tem, as such, must have some
rules or con ven tions that de ter mine who makes the law in
that sys tem, and how; who gets to in ter pret and ap ply it to
par tic u lar cases; what are the main or gans of gov ern ment
and what their au thor ity is; and so forth. In this sense of
“Con sti tu tion”, each and ev ery le gal sys tem, as such, nec -
es sar ily has a Con sti tu tion. Most coun tries, how ever, have
more than this; they have a writ ten Con sti tu tion, namely, a
doc u ment (or, some times, a lim ited num ber of doc u ments)
that con tains the ca non i cal for mu la tion of the coun try’s
con sti tu tion. In the ory, the ex is tence of a doc u ment that is
re ferred to as “The Con sti tu tion” shouldn’t nec es sar ily
make a dif fer ence. In prac tice, how ever, it typ i cally does.
The es sen tial ra tio nale of writ ten Con sti tu tions is to re move 
cer tain im por tant moral/po lit i cal de ci sions from the or di -
nary busi ness of law mak ing. In dem o cratic re gimes —and
for the rest of this es say, I will con fine my self to a dis cus -
sion of constitutionalism in de moc ra cies—2 the es sen tial
point of writ ten Con sti tu tions, ac com pa nied with the le gal
power of ju di cial re view, is to re move cer tain de ci sions from 
the or di nary dem o cratic de ci sion mak ing pro cesses, ba si -
cally, to shield them from the ma jor ity rule. To be sure, this 
is not a nec es sary fea ture of writ ten Con sti tu tions. In prac -
tice, how ever, al most all of them have this es sen tial fea ture, 
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2 And I will con fi ne myself to cons ti tu tions of coun tries, not sub-fe de ral sta tes
or re gions. Tho se rai se very dif fe rent mo ral-po li ti cal is sues.



to some ex tent.3 Thus, from now on, I will re fer to the idea
of a con sti tu tion, or constitutionalism, in this sec ond
sense.

There are six main fea tures of Con sti tu tions that are
char ac ter is tic and mor ally sig nif i cant. Let me list them here 
briefly.

1. Nor ma tive Su prem acy

Con sti tu tions pur port to es tab lish and reg u late the ba sic
struc ture of the le gal sys tem, and thus they are deemed
nor ma tively su pe rior to all other forms of leg is la tion. The
Con sti tu tion, as we say, is the su preme law of the land.4

Gen er ally it is as sumed that un less the con sti tu tional pro -
vi sions pre vail over or di nary leg is la tion, there is no point in
hav ing a con sti tu tional doc u ment at all. I will there fore as -
sume that this is an essential feature of written Consti-
tutions.

2. Ju di cial Re view

In or der to im ple ment the con sti tu tion’s su prem acy, le gal 
sys tems typ i cally en trust the ap pli ca tion and in ter pre ta tion 
of the con sti tu tional doc u ment in the hands of the ju di -
ciary. Some Con sti tu tions es tab lish a spe cial con sti tu tional
court for this pur pose, oth ers leave it in the hands of the
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3 The main rea son why the exis ten ce of a cons ti tu tio nal do cu ment ma kes such 
a dif fe ren ce con sists in the fact that wit hout such a ca no ni cal do cu ment, courts
would find it very dif fi cult to exer ci se their po wer of ju di cial re view. Typi cally, this
po wer is gran ted to the courts by the cons ti tu tio nal do cu ment. But even if it is not,
the do cu ment ma kes it much ea sier for the courts to hold the le gis la tu re un der
their re view po wer.

4 The cons ti tu tion’s nor ma ti ve su pre macy should not be con fu sed with the
idea that all law de ri ves its le gal va li dity from the cons ti tu tion. This lat ter the sis,
fa mously pro poun ded by Hans Kel sen, is pro bably fal se in most le gal systems (see
Kel sen, H., Intro duc tion to the Pro blems of Le gal Theory, Oxford, Paul son & Paul son
tras, 2002, sec tion 31).



reg u lar court sys tem.5 The es sen tial point here is, how ever,
that it is the ju di ciary that de ter mines what the Con sti tu -
tion means, and such de ci sions are taken to pre vail over
the de ci sions of the dem o cratic law mak ing in sti tu tions.6

3. Lon gev ity

Con sti tu tions, by their very na ture, pur port to be in force 
for a very long time, set ting out the ba sic struc ture of the
le gal sys tem for fu ture gen er a tions. Or di nary stat utes may
hap pen to be in force for a very long time as well. But this
is not an es sen tial as pect of or di nary leg is la tion. It is, how -
ever, an es sen tial as pect of con sti tu tions that they are
meant to be last ing, that they are in tended to ap ply to gen -
er a tions well be yond the gen er a tion in which they had been 
created.

4. Ri gid ity

The main tech nique by which con sti tu tions can be guar -
an teed to be last ing for gen er a tions is their ri gid ity: Con sti -
tu tions typ i cally pro vide for their own meth ods of change or 
amend ment, mak ing it rel a tively much more dif fi cult to
amend than or di nary dem o cratic leg is la tion. The more dif fi -
cult it is to amend the con sti tu tion, the more “rigid” it is.
Con sti tu tions vary con sid er ably on this di men sion, but it is 
an es sen tial as pect of con sti tu tions that they are rel a tively
se cure from for mal change by the or di nary dem o cratic pro -
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5 Typi cally, this would mean, de fac to, that the hig hest court of appeal in the
country is ba si cally its cons ti tu tio nal court. Whet her this is the case, and to what
ex tent, mainly de pends on how easy it is to appeal cons ti tu tio nal ca ses to the
country”s hig hest court.

6 A very in te res ting and sug ges ti ve ex cep tion is sec tion 33 of the Ca na dian
Char ter of Rights and Free doms which allows the le gis la tu re to ove rru le cons ti tu tio -
nal de ci sions of the su pre me court (both preemp ti vely or ex post), as long as it is
done so very ex pli citly and re ne wed every five years. More on this in the last sec -
tion.



cesses. With out such rel a tive ri gid ity, con sti tu tions could
not achieve their lon gev ity. 7

5. Two-pronged Con tent

Most Con sti tu tions reg u late two main do mains: the ba sic 
struc ture of gov ern ment with its di vi sions of po lit i cal power, 
and the area of hu man and civil rights. In the first do main
we nor mally find such is sues as the es tab lish ment of the
main leg is la tive, ex ec u tive and ju di cial branches of gov ern -
ment and their re spec tive le gal pow ers; the di vi sion of
power be tween the fed eral and lo cal au thor i ties, if there is
such a di vi sion; the es tab lish ment and con trol of the armed 
forces; and so on. In the sec ond do main, Con sti tu tions typ i -
cally de fine a list of in di vid ual and some times group rights
which are meant to be se cure from en croach ment by gov -
ern men tal au thor i ties, in clud ing the leg is la ture. There is
noth ing es sen tial or nec es sary in this two pronged con sti tu -
tional con tent, and the rea sons for it are his tor i cal. The
moral con tent and moral im por tance of a bill of rights is ob -
vi ous. It is worth keep ing in mind, how ever, that many as -
pects of the other, struc tural, prong of Con sti tu tions in -
volve moral is sues as well. De ter min ing the struc ture of
gov ern ment, rules for en act ing leg is la tion, et cet era, is per -
haps partly a mat ter of ef fi ciency and co or di na tion, but
many as pects of it are not with out moral sig nif i cance. Af ter
all, we are not mor ally in dif fer ent to the ques tion of who
makes the law and how it is done.8 It is, how ever, mostly
the bill of rights that I will focus on in this essay, simply
because its moral content and moral importance is much
more salient.
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7 As I have ar gued el sew he re, the con tent of the cons ti tu tion is bound to chan -
ge ac cor ding to its in ter pre ta tion by the courts. See my “Cons ti tu tio nal Inter pre ta -
tion”, Inter pre ta tion and Le gal Theory, re vi sed 2a. ed., Hart Pu blis hing, 2005, chap -
ter 9. Some im pli ca tions of this will be dis cus sed be low.

8 To be sure, I am not clai ming that im por tant mo ral con tent is uni que to cons -
ti tu tions. A great deal of sta tu tory law also re gu la tes mat ters of great mo ral im por -
tan ce.



6. Gen er al ity and Ab strac tion

Many con sti tu tional pro vi sions, par tic u larly in the do -
main of the bill of rights and sim i lar mat ters of prin ci ple,
pur port to have very gen eral ap pli ca tion. They are meant to
ap ply to all spheres of pub lic life. This is one of the main
rea sons for the high level of ab strac tion in which con sti tu -
tional pro vi sions tend to be for mu lated.9 The as pi ra tion for
lon gev ity may be an other rea son for ab stractly for mu lated
prin ci ples. And of course, some times an ab stract for mu la -
tion is sim ply a re sult of com pro mise be tween com pet ing
con cep tions of the rel e vant prin ci ple held by op pos ing
groups of fram ers. Be this as it may, we should keep in
mind that im por tant con sti tu tional provisions are often
formulated in very abstract and general terms.

Con sti tu tions vary con sid er ably with re spect to all of
these six fea tures, and many oth ers, of course. Let me sug -
gest, how ever, that from a moral point of view, there is di -
men sion of ro bust ness that is par tic u larly sig nif i cant. I will
call a Con sti tu tion ro bust if it is rel a tively rigid and al lows
for sub stan tial power of ju di cial re view. So the more rigid
the Con sti tu tion is, and the more power it en trusts with the 
ju di ciary, the more ro bust it is. Ro bust ness is mor ally sig -
nif i cant be cause it ba si cally de ter mines the ex tent to which
con sti tu tional de ci sions ac tu ally re move moral-po lit i cal is -
sues from the or di nary dem o cratic pro cesses: The more ro -
bust the Con sti tu tion, the more it shields its rel e vant
content from the reg u lar dem o cratic/majoritarian de ci sion
mak ing pro ce dures. Ro bust ness is ba si cally a le gal fea ture of 
a con sti tu tional re gime. As such, it has both a for mal and a
prac ti cal as pect. A con sti tu tion which is for mally, that is, le -
gally, ro bust, may not be so ro bust in prac tice, and vice
versa. The prac tice is partly de ter mined by po lit i cal and so -
cial realities.
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9 Once again, cons ti tu tions vary con si de rably in this res pect as well. Many
cons ti tu tions con tain very spe ci fic pro vi sions even in the realm of rights and prin -
ci ples.



Both of these el e ments of ro bust ness are some what com -
plex. Ri gid ity is closely tied to the el e ment of lon gev ity. It is
partly be cause Con sti tu tions pur port to be long last ing that 
they are de signed to make it rel a tively dif fi cult to amend.
Ri gid ity is also linked to the idea of su prem acy. The eas ier
it is to amend the con sti tu tion by the reg u lar dem o cratic
pro cess, the less prac ti cally sig nif i cant its su prem acy is.
Sim i larly, when we con sider the power of ju di cial re view, we 
must con sider it in the rel e vant con text that takes into ac -
count the other fea tures of the con sti tu tional re gime. For
ex am ple, the more ab stractly for mu lated the con sti tu tional
pro vi sions are, and the more nu mer ous the rights and prin -
ci ples it en lists, the more power judges would typ i cally have 
in de ter min ing the ac tual con tent of the Con sti tu tion. And
of course, the ex tent of the power of ju di cial re view is con -
sid er ably de ter mined by the Con sti tu tion’s ri gid ity. The
more dif fi cult it is to amend the Con sti tu tion, the more last -
ing the power of the judges in de ter min ing its con tent. An -
other im por tant fac tor that de ter mines the power of ju di cial 
review con cerns the po lit i cal in de pend ence of judges, mainly 
from the other branches of gov ern ment, the ex ec u tive and
the leg is la tive. The more in de pend ent the judges are, the
more power they would nor mally have. How ever, it is not my 
as sump tion here that judges are the only ac tors in this
play. Many other le gal of fi cials are also en gaged in con sti tu -
tional in ter pre ta tion, and their ac tions and deci- sions may
de ter mine, to some ex tent, what the con sti tu tion ac tu ally is 
(for sim plic ity’s sake, how ever, I will largely ig nore this
com pli ca tion).

To sum up, the rel a tive ro bust ness of con sti tu tions is a
pack age deal. Only by look ing at the whole pack age we can
de ter mine whether, and to what ex tent, a given con sti tu -
tional re gime is ro bust. I will as sume here, how ever, that
this is not a prac ti cally dif fi cult judg ment to make. By ex -
am in ing the main fea tures of a con sti tu tional re gime, we
should be able to de ter mine, quite eas ily, whether it is a
rel a tively ro bust pack age or not. For in stance, I take it that
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the US Con sti tu tion is one of the most ro bust con sti tu -
tional re gimes in the world. The US Con sti tu tion is very dif -
fi cult to amend, its su prem acy over all other sources of law
is ab so lute, and the US Su preme Court has con sid er able
power (le gal and po lit i cal) to de ter mine the con tent of the
Con sti tu tion, partly due to the fact that many of its pro vi -
sions are highly ab stract and al low for a very wide range of
in ter pre ta tive re sults.10 Many con sti tu tional re gimes come
close to this level of ro bust ness, and some are much far ther 
re moved from it, some times so much so that they hardly
de serve the ti tle of a con sti tu tional re gime at all. Need less to 
say, from the van tage point of moral le git i macy, the more
ro bust the con sti tu tional re gime, the more press ing the
moral con cerns it poses. There fore, in the sub se quent dis -
cus sion, I will assume that we are dealing with a relatively
robust constitution, more or less along the lines of the US
model.

III. THE MORAL CONCERNS

In or der to un der stand the main con cerns about the
moral le git i macy of Con sti tu tions, we need to un der stand
their ba sic moral-po lit i cal ra tio nales. And we also need to
clar ify a dis tinc tion be tween ques tions of le git i macy and
other as pects of the po ten tial value of le gal-po lit i cal in sti tu -
tions. Let me take up these two points in reverse order.

In sti tu tions may have all sorts of valu able as pects, and
they may instantiate those val ues to var i ous de grees. Not
all of the evaluative as pects of an in sti tu tion bear on the
ques tion of its moral le git i macy. John Rawls may have had
such a thought in mind when he stated at the be gin ning of
A The ory of Jus tice that “Jus tice is the first vir tue of in sti tu -
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10 Anot her as pect of the US cons ti tu tio nal re gi me that ma kes is re la ti vely ro -
bust has to do with the fact that in the US the re is no se pa ra te cons ti tu tio nal court. 
The hig hest court of appeal in the country is also the main cons ti tu tio nal
court. Many coun tries have se pa ra ted the se two le gal func tions. The re is so -
met hing to be said in fa vor of such a se pa ra tion, but I have no evi den ce to sup -
port my in tui tions here.



tions, as truth is of sys tems of thought”.11 I am not sure
that we need to sub scribe to Rawls’ idea here about the ab -
so lute pri macy of jus tice. But his anal ogy with the re la tions 
of truth to sys tems of thought, is tell ing. The o ries may have 
all sorts of valu able as pects, such as prac ti cal use ful ness,
sim plic ity, or the o ret i cal el e gance. But of course, Rawls is
quite right to claim that those val ues are cru cially par a sitic
on the truth of the the ory; if the the ory hap pens to be false, 
then in spite of any other value it may have, we should dis -
card the the ory. Sim i larly, Rawls sug gests, in sti tu tions may 
instantiate a wide va ri ety of val ues. How ever, if the in sti tu -
tion is un just, it is il le git i mate, and there fore, in spite of
other val ues it may instantiate, we should abol ish it. I do
not pur port to sug gest here that the le git i macy of an in sti -
tu tion is an all or noth ing mat ter. Pre sum ably, in sti tu tions
can be more or less le git i mate. I do want to sug gest, how -
ever, that there is a cer tain pri macy to ques tions about the
le git i macy of in sti tu tions even if, as is of ten the case, there
are other val ues the in sti tu tion may have.

So what is it that de ter mines the le git i macy of an
institution? Rawls seems to sug gest that it is jus tice; an in -
sti tu tion is le git i mate if it is just, and il le git i mate if it is not.
We can be less committed here by say ing that an in sti tu tion 
is le git i mate if its main pur pose, or ra tio nale, is mor ally
jus ti fied, and the jus ti fi ca tion is not de feated by coun ter -
vail ing moral con sid er ations.12 Since moral jus ti fi ca tion can 
come in de grees (some thing can be more or less jus ti fied), I
am happy to as sume that an in sti tu tion can be more or less 
le git i mate. How ever, the cru cial point is that le git i macy is a
pri mary moral cri te rion for ap prais ing an in sti tu tion, while
there may be other val ues the in sti tu tion instantiates that
are only sec ond ary and par a sitic on its le git i macy. Let me
give an ex am ple that is rel e vant to our con cerns: Pre sum -
ably, con sti tu tions have cer tain ed u ca tional val ues. The
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11 Rawls, J., A Theory of Jus ti ce, Oxford, 1971, at p. 3.
12 I am using pur po se or ra tio na le in sin gu lar only for the sake of sim pli city.

Cons ti tu tions may have se ve ral ra tio na les.



Con sti tu tion is some thing that can be taught to the young,
its moral con tent re cited and cel e brated in var i ous ed u ca -
tional con texts, et cet era. This is a po ten tially valu able as -
pect of writ ten Con sti tu tions. But of course it is not some -
thing that can make a writ ten con sti tu tion le git i mate. The
ed u ca tional value of a Con sti tu tion is en tirely par a sitic on
the Con sti tu tion’s moral le git i macy. That is so, be cause the
ed u ca tional value of a Con sti tu tion, im por tant as it may be, 
is not one of the main pur poses of a Con sti tu tion, and can -
not pos si bly jus tify it as the kind of in sti tu tion that it is. If the 
Con sti tu tion is le git i mate then, of course, it is even better
that it has this ad di tional ed u ca tional value. If it is il le git i -
mate, then we should not have a Con sti tu tion at all, and
the ed u ca tional value of it is some thing that we will just
have to for got, re gret ta ble as it may be.13

One con clu sion that fol lows is this: in or der to be able to
de ter mine the le git i macy of an in sti tu tion like a con sti tu -
tional re gime, we must first have a clear idea about its
main point or pur pose, its al leged ra tio nale. And then we
must ask our selves whether that ra tio nale is mor ally jus ti -
fied. So what is the main ra tio nale of a writ ten Con sti tu -
tion? At a su per fi cial level, the an swer is clear enough: the
main point of Con sti tu tions is to shield cer tain prin ci ples of 
gov ern ment and moral/po lit i cal rights from the or di nary
dem o cratic de ci sion mak ing pro cesses, that is, by ba si cally
re mov ing them from that or di nary de ci sion mak ing pro cess. 
But what is the point of this? Why would we want to do
that in the first place?

The ba sic an swer must re side in the as sump tion that we
have rea sons not to trust the or di nary dem o cratic pro cess in 
those ar eas in which we seek con sti tu tional en trench ment.
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We want to make sure that things don’t go wrong in those
ar eas, and the as sump tion must be that by fol low ing the
reg u lar dem o cratic pro cess, they may go ter ri bly wrong.
This is the ba sic idea of pre-com mit ment, of ten drawn from
the fa mous Ulys ses myth.14 Ulys ses had good rea sons not
to trust his judg ment once his ship ap proaches the si rens.
Thus he com mands that he be tied to the ship’s mast, and,
cru cially, com mands his sub or di nates to dis re gard his com -
mands in the fu ture, when si rens’ in flu ence might cur tail his 
judg ment, know ing in ad vance that his judg ment at that
fu ture time, un der the in flu ence of the si rens, is not to be
trusted. The Ulys ses strat egy is ba si cally the ra tio nale of
constitutionalism. Ulys ses is the Framer of the Con sti tu -
tion, and dem o cratic pro ce dures are the po ten tial vic tims of 
the si rens. Their sing ing is de light ful, but their in flu ence
deadly. Thus we de cide, in ad vance, to tie our selves to the
mast and dis re gard our or ders in the fu ture. Constitutio-
nalism is a pre-com mit ment to re move cer tain is sues from
the or di nary dem o cratic pro ce dures, pre cisely be cause we
know in ad vance that the dem o cratic pro ce dure is not to be 
trusted when the si rens sing.

Fur ther more, this ra tio nale goes some way in ex plain ing
the spe cial role of the courts in a con sti tu tional re gime. The 
con sti tu tional en trench ment of rights and prin ci ples is re -
quired, ac cord ing to this rea son ing, be cause on such is sues 
dem o cratic pro ce dure is not to be trusted. We want to pro -
tect some rights and prin ci ples from the va ga ries of mo -
men tary, short sighted, po lit i cal temp ta tions and pres -
sures. The as sump tion is that pre cisely be cause courts are
not dem o cratic in sti tu tions, they would be rel a tively free
from such short sighted po lit i cal temp ta tions. There fore, it
makes a lot of sense to as sign the implementation of the
constitution to the courts.

There are two main moral prob lems with this ra tio nale of
constitutionalism. To fol low the Ulys ses anal ogy, the prob -
lems are these: first, what we have in the con sti tu tional

84

ANDREI MARMOR

14 See Elster, J., Ulysses Unbound, Cam brid ge, 2000, chap ter 2.



case is not Ulys ses ty ing him self to the mast, but a Ulys ses
who ties oth ers, his po lit i cal suc ces sors, to the mast with
him. Sec ond, un like Ulys ses who knows that the si rens’
sing ing is a deadly temp ta tion, we may not quite know this
in the con sti tu tional case and we cer tainly do not agree
about it. Even if we sus pect that there are si rens out there,
we tend to have se ri ous and rea son able dis agree ments
about who those si rens are and when their sing ing is
deadly. The first is the inter-gen er a tional prob lem; the sec -
ond is the prob lem of plu ral ism.

The inter-gen er a tional is sue is cen tral to the ques tion of
the le git i macy of Con sti tu tions. The en act ment of a Con sti -
tu tion pur ports to bind the cur rent and fu ture gen er a tions
by im pos ing sig nif i cant con straints on their abil ity to make
laws and gov ern their lives ac cord ing to the or di nary dem o -
cratic de ci sion mak ing pro cesses. Thus the ques tion arises: 
why should the po lit i cal lead ers of one gen er a tion have the
power to bind fu ture gen er a tions to their con cep tions of the 
good and the right? It is cru cial to note that the moral sig -
nif i cance of this ques tion is not con fined to old Con sti tu -
tions. Even if the Con sti tu tion is new, it pur ports to bind
fu ture gen er a tions. It is this in ten tion, or ra tio nale of con -
sti tu tions, to im pose con sti tu tional con straints for the dis -
tant fu ture that is prob lem atic, and thus it doesn’t re ally
mat ter how old the Con sti tu tion is.

It may be ob jected that this for mu la tion un der es ti mates
the sig nif i cance of “We the peo ple”, that it ig nores the fact
that Con sti tu tions tend to em body widely shared prin ci ples
and ide als, rep re sent ing, as it were, the na tion’s rai son
d’etat. But this would make very lit tle dif fer ence. Even if at
the time of the Con sti tu tion’s en act ment its prin ci ples and
ide als are re ally shared across the board, the inter-gen er a -
tional is sue re mains: per haps no one, even an en tire gen er -
a tion, should have the power to make im por tant moral de -
ci sions for fu ture gen er a tions. At least not de lib er ately so. It 
is true, of course, that a great num ber of our cur rent prac -
tices and col lec tive de ci sions are bound to af fect, for better
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and worse, the for tunes of fu ture gen er a tions.15 But these
col lec tive ac tions and de ci sions do not pur port to have au -
thor ity over fu ture gen er a tions. They are not de lib er ately de -
signed to le gally bind fu ture gen er a tions to our con cep tions 
of the good and the just. Con sti tu tions pur port to do just
that: bind fu ture gen er a tions to cer tain con cep tions of good 
gov ern ment and just laws. There fore, sup port ers of consti-
tutionalism have to ex plain what makes it le git i mate to
make au thor i ta tively bind ing de ci sions on im por tant mat -
ters of mo ral ity and pol i tics, that are guar an teed to be last -
ing for gen er a tions and dif fi cult to change by or di nary dem -
o cratic pro cesses.

One might think that this chal lenge is not dif fi cult to
meet. Con sti tu tional doc u ments typ i cally al low a con sid er -
able in ter pre ta tive flex i bil ity. They can be in ter preted and
ap plied by the courts in ways that meet the spe cific needs
and moral con cep tions of the so ci ety at the time of ap pli ca -
tion. Thus, even if con sti tu tions pur port to bind fu ture gen -
er a tions, this bind ing is not very strong; it al lows enough
flex i bil ity in ad just ing the con sti tu tional in ter pre ta tion to
the specific needs and conceptions of each generation.

In re sponse, let me men tion two points: first, flex i bil ity
has its lim its. The flex i bil ity of in ter pre ta tion al ways takes
place against the back ground of the con sti tu tional text and
some gen eral un der stand ings about what the Con sti tu tion
means and the rights and prin ci ples it em bod ies. Con sti tu -
tions in ev i ta bly cre ate a cul ture of dis course, and de ter -
mine cer tain per mis si ble and im per mis si ble moves, that
con strain, to a sig nif i cant ex tent, the kind of moral and po -
lit i cal de ci sions that would be deemed as le git i mate in ter -
pre ta tions of the Con sti tu tion at any given time. In other
words, in spite of the con sid er able free dom judges may
have in the in ter pre ta tion of a con sti tu tional text, it is of ten 
a very lim ited free dom, con strained both by the mean ing of
the con sti tu tional text and, per haps even more so, by
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previous precedents and an entire culture of constitutional
interpretation.

Sec ond, the more flex i ble the cul ture of con sti tu tional in -
ter pre ta tion is taken to be, the more power it grants to the
courts in de ter min ing its con tent. In a clear sense, then,
the more flex i ble the cul ture of con sti tu tional in ter pre ta -
tion, the more anti-dem o cratic it is. Thus the less you have
rea son to worry about the inter-gen er a tional con straints,
the more rea son you have to worry about the anti-dem o -
cratic role of the courts in de ter min ing mat ters of moral po -
lit i cal im por tance in the con sti tu tional do main. And this
brings us to the sec ond main worry about con sti tu tional
pre-commitment, the worry about pluralism.

The prob lem of plu ral ism is dif fer ent, though re lated. The 
es sen tial point is this: in or der to jus tify con sti tu tional en -
trench ment of some rights and prin ci ples, it is just not
enough to know that or di nary dem o cratic pro ce dures are
not to be trusted to yield cor rect re sults on these is sues. It
is also nec es sary to as sume that 1) we can tell in ad vance
what those rights and prin ci ples are and 2) that we can be
suf fi ciently con fi dent that a ju di cial de ter mi na tion of the
con tent of those rights and prin ci ples is go ing to yield better 
re sults than its dem o cratic al ter na tive. Both of these as -
sump tions are prob lem atic, to say the least. Mostly, how -
ever, as Jeremy Waldron points out, it is far from clear that 
we have a war ranted con cep tion of what “better re sults” on
such is sues are.16 Does it mean that we know what rights
peo ple should have and to what ex tent, and then we just
ex pect the courts to fig ure it out better than the leg is la ture
would? The prob lem here is not nec es sar ily, or pri mar ily,
an epistemic one. It is a moral con cern about the need to
re spect value plu ral ism. In plu ral is tic so ci et ies, dif fer ent
seg ments of the pop u la tion are deeply di vided about mat -
ters of rights and moral prin ci ples; they are deeply di vided
over their con cep tions of the good and the just. Cru cially,
re spect for plu ral ism is pre mised on the idea that at least
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some sig nif i cant por tion of such deep dis agree ments is rea -
son able. Rea son able peo ple can have gen u ine and deep dis -
agree ments about con cep tions of the good and the just.17 In 
other words, it is not so much that we don't know who the
si rens are and when their sing ing is deadly, but that we
have rea son able, and of ten quite deep, moral dis agree ments 
about all of this. Con sti tu tional en trench ment of val ues, or
con cep tions of the right and the good, nec es sar ily fa vors
cer tain con cep tions over oth ers by es sen tially shield ing
some fa vored moral po lit i cal con cep tions from the demo-
cratic de ci sion mak ing pro cess. It is very dif fi cult to see
how this shield ing is com pat i ble with re spect for plu ral ism.

Or per haps not? It seems plau si ble to re ply that Con sti -
tu tions can en trench those val ues that are con du cive to
plu ral ism and pur port to se cure it. Ac cord ing to this ar gu -
ment, then, far from threat en ing value plu ral ism, con sti tu -
tions can ac tu ally se cure it by en trench ing those prin ci ples
of gov ern ment and moral val ues that are nec es sary for plu -
ral ism to flour ish. This seems like a pow er ful ar gu ment; its
strength co mes from the re al iza tion that the pro tec tion of
cer tain rights and prin ci ples is in deed very con du cive, per -
haps es sen tial, to the pos si bil ity of plu ral ism to flour ish. Af -
ter all, how can we main tain a plu ral ist so ci ety with out a
pro tec tion of free dom of speech, freedom of conscience and
religion, a right to privacy, etcetera?

The ar gu ment, how ever, is de cep tive. The ob jec tion to
constitutionalism need not deny that plu ral ism re quires the 
pro tec tion of cer tain rights and prin ci ples of gov ern ment. In 
fact, it is an ex plicit, though I hope not con tro ver sial, as -
sump tion of this es say that plu ral ism can only flour ish in a 
well func tion ing lib eral dem o cratic re gime. The ques tion
here is why would it re quire any thing more? Rea son able
dis agree ments per tain to the ques tions about the scope of
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the rights peo ple should have, and count less moral di lem -
mas about con flicts be tween rights, and be tween rights and 
other moral po lit i cal con cerns. The dis pute about constitu-
tionalism is an in sti tu tional one: it is about who gets to de -
ter mine what those rights and prin ci ples are, and ac cord ing 
to what kind of pro ce dure. The ob jec tion from plu ral ism
main tains that we tend to have deep and rea son able dis -
agree ments about the rights peo ple should have and about
the scope of those rights and that by re mov ing those de ci -
sions from the or di nary dem o cratic pro cesses, we un der -
mine the re spect that is due to such rea son able dis agree -
ments. There are two con cerns here. First, we must keep in 
mind that how ever ab stract the rights and prin ci ples en -
trenched in a con sti tu tion, the en trench ment nec es sar ily
fa vors cer tain con cep tions of the good and the just in ways
that sim ply make it much more dif fi cult for those who fa vor 
a dif fer ent con cep tion to change it. Con sti tu tions nec es sar -
ily fa vor a cer tain sta tus quo, thus mak ing cer tain so cial
changes more dif fi cult to achieve for some than for oth ers.
That is, at least rel a tive to the base-line of a reg u lar dem o -
cratic pro cess. Sec ond, we must keep in mind that the de bate 
about constitutionalism is ba si cally a de bate about in sti tu -
tions and pro ce dures: it is com mon ground that plu ral ism re -
quires, for ex am ple, the pro tec tion of free speech. The ques -
tion is who gets to de ter mine what free speech is, and how to
de lin eate its lim its. The ob jec tion to constitutionalism main -
tains that given deep and per va sive dis agree ments about
such is sues, there is no jus ti fi ca tion for re mov ing them
from the dem o cratic pro cesses.18

But now you may won der why the dem o cratic pro cess
should be priv i leged at all? Why is it the ap pro pri ate
base-line? Need less to say, a com pre hen sive an swer to this
ques tion would far ex ceed the scope of this es say. One es -
sen tial point, how ever, should be made: at least from the
van tage point of re spect for value plu ral ism, a reg u lar dem -
o cratic pro cess, that is, ba si cally a ma jor ity vote, has this
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moral ad van tage: it is im por tantly egal i tar ian.19 A ma jor ity
vote ex presses equal con cern and re spect for the views of
all those con cerned. Ide ally, each and ev ery mem ber of the
dem o cratic de ci sion mak ing pro cess is ac corded an equal
right to par tic i pate in the de ci sion, and his or her vote
counts equally to the votes of all the oth ers in the pro cess.
This is the main sense in which we may as sume that re -
spect for plu ral ism is instantiated by a democratic process:
it treats everybody equally.

IV. THE MAIN ARGUMENTS

None of this was meant to be con clu sive. In this sec tion I
con sider sev eral ar gu ments that pur port to jus tify the le git -
i macy of writ ten Con sti tu tions. I be gin with ar gu ments that 
are rel a tively easy to an swer, and pro ceed to the more
promising ones.

1. The Ar gu ment from Sta bil ity

We need a con sti tu tional re gime, some peo ple say, be -
cause it en sures long last ing sta bil ity and pre dict abil ity of
the re gime and the ba sic prin ci ples of its le gal sys tem.
Note that this ar gu ment does not rely on the pre-com mit -
ment ra tio nale of Con sti tu tions. The ar gu ment is pre mised 
on two main as sump tions: first, it re lies on the great im -
por tance and value of the sta bil ity and pre dict abil ity of a
le gal sys tem. Sec ond, the ar gu ment as sumes that Con sti -
tu tions are in stru men tally es sen tial for achiev ing ad e quate 
sta bil ity and pre dict abil ity of the re gime and its le gal or -
der. A nice as pect of this ar gu ment is that it goes some
way in meet ing the inter-gen er a tional ob jec tion. The more
we should value the long last ing sta bil ity of a le gal or der,
the better case we have for the lon gev ity of con sti tu tions
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and their inter-gen er a tional ap pli ca tion. Af ter all, this ar gu -
ment would hold, it is pre cisely be cause we value sta bil ity
across gen er a tions that we would want to have a con sti tu -
tion in the first place. So why worry about its inter-genera-
tional ap pli ca tion?

Re but tal: First, though the ar gu ment from sta bil ity would 
seem to make some sense with re spect to the struc tural
prong of con sti tu tional en trench ment, it would have very
lim ited ap pli ca tion to the do main of rights and moral prin -
ci ples. There are some good rea sons to value sta bil ity in
such ar eas as who makes the law and how it is done; how
le gal au thor ity is struc tured and what is the gov ern men tal
di vi sion of la bor; and sim i lar as pects of an or derly re gime.
But these con cerns hardly ap ply to mat ters of prin ci ple and 
moral is sues. In such mat ters, it is mostly truth that we
value, not sta bil ity. Peo ple ought to have the rights that
they ought to have, not those that they have had for a long
time. Sta bil ity is just not a very im por tant value in the
realm of basic rights and moral principles.

Sec ondly, the ar gu ment from sta bil ity cru cially re lies on
an em pir i cal as sump tion that is very ques tion able: It is far
from clear that con sti tu tions ac tu ally guar an tee a greater
level of sta bil ity than non-con sti tu tional re gimes. There
does not seem to be any ev i dence that would sup port such
a con clu sion.20

2. The Argu ment from Oppor tu nity

This ar gu ment as sumes that con sti tu tions en trench val -
ues and prin ci ples that are widely held any way. The ex pla -
na tion for their con sti tu tional en trench ment is his tor i cal: in 
the his tory of a na tion there are some times unique op por tu -
ni ties to en shrine in a con sti tu tional doc u ment moral prin -
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ci ples of great im por tance. Such his tor i cal op por tu ni ties
should be seized, this ar gu ment con tends, since the val ues
they en trench are fun da men tal and re flect a deep level of
con sen sus. If an op por tu nity to le gal ize such im por tant
mat ters of prin ci ple arises, it is justified to make use of the
opportunity.

Re but tal: This ar gu ment trades on a cru cial am bi gu ity. Ei -
ther the con sti tu tional en trench ment makes lit tle prac ti cal
dif fer ence, or it does make a sig nif i cant dif fer ence. If the ar gu -
ment as sumes that the con sti tu tional en trench ment makes
lit tle prac ti cal dif fer ence be cause the na tion widely shares
those evaluative judg ments any way, then it be comes very un -
clear what is the point of their con sti tu tional en trench ment.21

If, on the other hand, con sti tu tional en trench ment makes a
prac ti cal dif fer ence with re spect to the rights and prin ci ples
that it en trenches, then the jus ti fi ca tion for such a dif fer ence
can not re side in the fact that there was an op por tu nity to
make it. Gen er ally speak ing, point ing to an his tor i cal op por -
tu nity can only an swer a ques tion about Why now? but not a
ques tion about Why at all?

Some times the ar gu ment from op por tu nity is com -
pounded by the fur ther claim that in those unique his tor i -
cal mo ments, the Fram ers of the con sti tu tion are rightly
held to have pos sessed su pe rior moral knowl edge, and thus 
we should de fer to their rel a tive moral-po lit i cal wis dom and 
ex per tise. As I have ar gued else where in greater de tail, this
type or rea son ing rests on two mis takes: first, it re lies on
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the mys ti fi ca tion of great mo ments in his tory, a mys ti fi ca -
tion that is very un likely to meet any crit i cal scru tiny. Sec -
ondly, and more im por tantly, the ar gu ment is mis taken be -
cause it as sumes the pos si bil ity of ex per tise in mat ters of
ba sic moral judg ments. It is very doubt ful that there is any
pos si bil ity of ex per tise on such mat ters.22

3. The Argu ment from Prac ti ce

A great many as pects of a le gal sys tem are con ven tional.
So cial con ven tions de ter mine, to a great ex tent, what the
law is, what counts as law in a given com mu nity, how it is
to be en acted or mod i fied, et cet era. Law is, pro foundly, a
con ven tional prac tice. Con ven tions, by them selves, do not
vin di cate a prac tice of fol low ing them. Some con ven tions
may be wrong and ought not to be fol lowed. How ever, if the
con ven tional prac tice is within the bounds of moral
permissibility, it would seem that peo ple have rea sons to
fol low the con ven tions just be cause they are the con ven -
tions that are be ing fol lowed by oth ers in their community.
Similarly, Raz claims,

As long as they re main wit hin the boun da ries set by mo ral

prin ci ples, cons ti tu tions are self-va li da ting in that their va li -

dity de ri ves from not hing more than the fact that they are

the re.

[P]rac ti ce-ba sed law is self-vin di ca ting. The cons ti tu tion of 

a country is a le gi ti ma te cons ti tu tion be cau se it is the cons -

ti tu tion it has.23

Re but tal: The ar gu ment from prac tice is valid in a very
lim ited sense. In fact, there are two im por tant lim its here.
First, like the ar gu ment from sta bil ity, this ar gu ment
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makes some sense with re gard to the struc tural as pects of
a Con sti tu tion, but not its bill of rights. The kind of is sues
that are de ter mined within the struc tural prong of Con sti -
tu tions are typ i cally de ter mined by so cial con ven tions in
those le gal sys tems that don”t have a writ ten Con sti tu tion.
In such mat ters as what counts as law and how law is to be 
made or changed, I tend to agree with Raz that prac tices
can be self-vin di cat ing, that “their va lid ity de rives from
noth ing more than the fact that they are there”. But this
kind of rea son ing can not vin di cate the con sti tu tional en -
trench ment of im por tant mat ters of moral rights and prin -
ci ples. Un less, of course, one as sumes that such en trench -
ment is “within the bound aries set by moral prin ci ples”, but 
then, of course, one has just as sumed the very point that
needs to be proved. We can not sim ply as sume that Ulys ses
was mor ally jus ti fied in ty ing us to his mast; whether he
was jus ti fied or not, is pre cisely the moral ques tion that we
raised here.

Fur ther more, I in di cated that I tend to agree with Raz
that con ven tional prac tices can be self-val i dat ing, be cause
this needs to be qual i fied. True, con ven tions cre ate rea sons
for ac tion be cause they are prac ticed, and as long as the
con ven tion is not mor ally im per mis si ble, the rea sons for ac -
tion it cre ates are valid rea sons. The fact that we could
have had a dif fer ent, per haps even better con ven tion un der
the cir cum stances, does not nor mally en tail that there is
any thing wrong with fol low ing the con ven tion that we do
have. Sim i larly, I pre sume that Raz wishes to claim that, as 
long as the con sti tu tion we have is not im moral, the fact
that we hap pen to have it is a good rea son to abide by it.
But we have to be more care ful here. Our rea sons for fol -
low ing a so cial con ven tion are not en tirely de riv able from
the fact that the con ven tion is prac ticed, though they cer -
tainly de pend on it. Con ven tions evolve ei ther in or der to
solve a pre-ex ist ing so cial prob lem, they evolve as a re -
sponse to some an te ced ent so cial need, or else they partly
con sti tute their own val ues by cre at ing a con ven tional prac -
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tice that is worth en gag ing in.24 Ei ther way, there must be
some thing valu able in the prac tice of fol low ing the con ven -
tion for it to give rise to rea sons for ac tion, be yond the fact
that the con ven tion is there and just hap pens to be fol -
lowed. Sim i larly, the fact that the Con sti tu tion is there and
hap pens to be fol lowed can not be the com plete rea son for
fol low ing it. It must serve some val ues, ei ther by solv ing
some prob lems which were there to be solved, or by cre at ing
valu able prac tices worth en gag ing in, or both. To con clude,
the ar gu ment from prac tice has some merit, and it can jus -
tify some, lim ited as pects of constitutionalism, but it leaves
the main moral ques tions about constitutionalism un an -
swered. Whether those an swers can be pro vided by other ar -
gu ments remains to be seen.

4. The Ar gu ment from the In her ent lim its of Ma jor ity Rule

Here (at long last you may think) we reached an ar gu -
ment for constitutionalism that pur ports to jus tify di rectly
its main ra tio nale as pre-com mit ment de vice. Constitu-
tionalism, as we have seen, is de lib er ately de signed to be
anti-majoritarian; the whole idea of a writ ten Con sti tu tion
is to re move cer tain is sues from the or di nary dem o cratic
de ci sion mak ing pro cesses. A nat u ral move here would be
to jus tify this by point ing to the in her ent moral lim its of a
reg u lar dem o cratic de ci sion mak ing pro cess. As far as I can 
see, there are two main lines of thought here. One is the fa -
mil iar point that reg u lar dem o cratic pro cesses can not ad e -
quately pro tect vul ner a ble mi nor i ties. The sec ond point is
more sub tle, main tain ing that a dem o cratic pro cess has its
in her ent moral lim its that go all the way down to the very
jus ti fi ca tion of de moc racy it self. Let me answer the first
point, and then move on to develop the second.
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a. Pro tec tion of Mi no ri ties

The pro tec tion of po ten tially vul ner a ble and per sis tent
mi nor i ties is cer tainly an im por tant con cern, but it is not
clear that ro bust constitutionalism is a par tic u larly good
way to deal with it. Ba si cally, there are two ways to try to
se cure the pro tec tion of mi nor i ties, and the ques tion boils
down to an em pir i cal one about which sys tem is likely to
yield better re sults (in terms of fair ness, I pre sume).25 One
way of pro tect ing mi nor i ties is by en trust ing their pro tec -
tion to a con sti tu tional court, on the ba sis of a bill of rights
that the court is ex pected to ap ply. An other way to deal
with it is by de sign ing the reg u lar dem o cratic pro cesses in
such a way as to max i mize the rel a tive bar gain ing power of
mi nor i ties, thus mak ing it dif fi cult for the dom i nant ma jor -
ity to reach de ci sions with out at least partly heed ing to the
in ter ests of the mi nor ity.26 Which structure works better is
basically an empirical issue.

As far as we can spec u late about this, how ever, I think
that rea son sides with the non-con sti tu tional op tion.
Judges have no par tic u lar in cen tive to go out of their way
in pro tect ing vul ner a ble (of ten very un pop u lar) mi nor i ties.
True, judges are less vul ner a ble than pol i ti cians to pres -
sures of pop u lar sen ti ment, but that does not give them
any par tic u lar in cen tive to shift in the other way. It all de -
pends on their good will, or moral con science, if you like (It
may be worth keep ing in mind that judges tend to come
from the ranks of suc cess ful elites, not from the so cial cir -
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cles of disempowered mi nor i ties). Re ly ing on good will and
moral wis dom of a few in di vid u als is not nec es sar ily a sta -
ble mech a nism for the pro tec tion of vul ner a ble mi nor i ties.27

Some times it works, and many times it doesn't. Struc tural
con straints, built into the reg u lar dem o cratic pro cess, on
the abil ity of the dom i nant majority to ignore the interests
of the minority would seem to work much better.

But now you may won der how can such struc tural con -
straints be im ple mented with out con sti tu tional en trench -
ment? There are two re lated ques tions here: how can we
move to a sys tem of rep re sen ta tion that is more con du cive
to mi nor i ties' rights, and what would make that sys tem sta -
ble in the long run? Af ter all, the ma jor ity would not seem
to have any in cen tive to shift to a sys tem that con strains its 
power, and if it did, the new sys tem may not be sta ble
enough. The ma jor ity would al ways have the in cen tive to
strengthen, rather than weaken, its own power.

I think that there are two re plies to these con cerns. First, 
it should be kept in mind that the prob lem of how to move,
ini tially, to a sys tem that is more con du cive to mi nor i ties’
rights, also ap plies, and for the very same rea sons, to the
ques tion of how con sti tu tions get to be adopted. In both
cases the ma jor ity gives up part of its power in or der to se -
cure a better dem o cratic re gime. In both cases, those who
have the power must be con vinced to give up part of it.
There are, pre sum ably, two main rea sons for the pow er ful
ma jor ity to con cede part of its power: some times is it sim ply 
a bona fide at tempt to con struct a fair sys tem of gov ern -
ment; other times, it re sides in the fact that po lit i cal ac tors
op er ate un der a par tial veil of ig no rance: those who form
the ma jor ity to day know that they might find them selves in
the mi nor ity in the fu ture. Po lit i cal ac tors would nor mally
have an in ter est to se cure a sys tem of fair play when they
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can not be sure in ad vance what is the role that they might
play in that game in the fu ture.28 And then, once you have
a sys tem in play that makes it dif fi cult for the ma jor ity to
ignore the in ter ests of the mi nor ity, the sys tem is likely
to main tain its sta bil ity, just be cause it is dif fi cult to
change with out the minority's con sent.

Sec ond, even if I am wrong about this and these con cerns 
jus tify con sti tu tional en trench ment, they would only jus tify 
it in the very lim ited do main of the struc ture of the dem o -
cratic pro cess, not the realm of sub stan tive rights and
moral prin ci ples.29

Let me ex plore the sec ond line of thought. In fact, there
are two very dif fer ent ar gu ments here, so let me deal with
them sep a rately.

b. The Instru men tal Argu ment

This ar gu ment starts with the prem ise that there is noth -
ing in trin si cally just in a dem o cratic de ci sion mak ing pro -
cess. De moc racy is jus ti fied only to the ex tent that it leads
to good gov ern ment, to good de ci sions; its value is ba si cally 
in stru men tal. There fore, there is noth ing in her ently, or in -
trin si cally, wrong with an au thor i ta tive de ci sion that is
non-dem o cratic. If a non-dem o cratic sys tem works better,
that is, in terms of the like li hood of yield ing just re sults,
then we can not have a moral ob jec tion to that sys tem. Why
pre fer a sys tem that is less just (in its end-re sults) to one
that is more?30 Now, as sum ing that this is a sound ar gu -
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Jour nal of Con tem po rary Le gal Issues, 2005, 717.
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30 See, for exam ple, Arne son, R., “De mo cracy is not Intrin si cally Just”, Jus ti ce
and De mo cracy, ed. by K Dow ding, and R E. Goo din, & C Pa te man, Cam brid ge Uni -
ver sity Press, 2004, pp. 40-58.



ment, pro po nents of constitutionalism can add the req ui -
site moves to com plete the de fense of constitutionalism: all
we need is to sub stan ti ate the as sump tion that de moc racy
works well in cer tain con texts, but that it is likely to fail
when the si rens sing. And then, of course, we have to add
the as sump tion that when the si rens sing, it is better to
leave the de ci sions to a con sti tu tional court. Courts are
more likely to reach the just de ci sions in such cases than
the legislature. Ergo, constitutionalism can be justified on
instrumental grounds.

Re but tal: The main prob lem with the in stru men tal ar gu -
ment is that it is likely to fail on its own terms, and for two
main rea sons. First, the ar gu ment must as sume that in the 
or di nary busi ness of law mak ing, de moc racy ba si cally
works, that it is in stru men tally jus ti fied. Oth er wise, ev ery -
thing should be re moved from the dem o cratic pro cess, not
just con sti tu tion ally en trenched mat ters. So there must be
some ex pla na tion of why de moc racy is likely to yield ad e -
quate re sults in the or di nary (viz, non-con sti tu tional) con -
text. For ex am ple, one might rely on the epistemic value of
dem o cratic pro ce dures, main tain ing that such pro ce dures
are rel a tively re li able in gen er at ing the kind of knowl edge
that is needed for just de ci sions, more re li able than some
other pro ce dure.31 Or one can main tain that de moc racy is
rel a tively re li able in ag gre gat ing over all pref er ences, or
such. Ei ther way, the as sump tion has to be that in the or -
di nary busi ness of law mak ing de moc racy works. The chal -
lenge for the in stru men tal ar gu ment, then, is to jus tify the
dif fer ence: What makes it the case that de moc racy works in 
some cases and not oth ers? Let us as sume that on some in -
stru men tal grounds, this ques tion can be an swered. The
prob lem is that there is no guar an tee that the dif fer ences in 
the re li abil ity of dem o cratic pro ce dures would match the
dis tinc tion be tween con sti tu tional and non-con sti tu tional
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mat ters. In fact, some fa mil iar ex am ples would seem to
point to the op po site con clu sion. For in stance, we know
that dem o cratic pro ce dures tend to be very un re li able in
times of na tional emer gency, when the coun try feels se ri -
ously threat ened by out side forces. It is pre cisely in those
mo ments of na tional emer gency, how ever, that con sti tu -
tional protections tend to be set aside, and the ex ec u tive
branch gets most of the say in po lit i cal de ci sions. Or, more
gen er ally, con sider the re li abil ity of dem o cratic pro ce dures
in those ar eas that re quire con sid er able ex per tise on mat -
ters of fact. De moc racy is not par tic u larly well equipped to
yield cor rect re sults in such mat ters. But those are typ i -
cally not con sti tu tional cases ei ther. To be sure, I am not
as sum ing that there is some nat u ral dis tinc tion be tween
con sti tu tional and non-con sti tu tional issues. The claim
here is that constitutions tend to entrench matters of moral 
political principle, not a decision making process that is
designed to be more reliable in domains that require ex-
pertise.

Fur ther more, we should keep in mind that the re li abil ity
of a dem o cratic pro ce dure is pro foundly con text de pend ent, 
and the con text is fluid, var ies ac cord ing to spe cific cir cum -
stances and across time and place. How can we know so
much in ad vance, of ten de cades if not cen tu ries in ad vance, 
what would be the cir cum stances that are likely to un der -
mine the re li abil ity of a dem o cratic pro ce dure? Note that
instrumentalism ini tially rules out a prin ci pled an swer to
this ques tion; per haps, as a mat ter of moral prin ci ple, one
could come up with an an swer about why cer tain is sues
ought not to be de cided dem o crat i cally. But this is not the
in stru men tal ist”s line; instrumentalism has con fined it self
to an em pir i cal ap proach here. It must base the un re li abil -
ity of dem o cratic pro ce dures on their like li hood of yield ing
just re sults. But then again, it is just dif fi cult to see how we 
can de ter mine well in ad vance what types of cases would
make democratic decisions unreliable. Surely that depends
on specific circumstances.
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The sec ond rea son for the fail ure of the in stru men tal ar -
gu ment con sists in rea sons that have to do with rel a tive in -
sti tu tional com pe tence. In stru men tal ists must as sume that 
courts are more likely to reach better de ci sions on im por -
tant moral is sues than the leg is la ture. But this as sump tion 
is not quite war ranted. It is true, of course, that courts
have cer tain ad van tages in this re spect. For ex am ple, they
must lis ten to ar gu ments put for ward to them by the par -
ties con cerned, courts have to jus tify their de ci sions, pub -
licly, by rea soned ar gu ments, and so forth. So there are
some in sti tu tional el e ments in the way courts reach their
de ci sions that are con du cive to sound moral de lib er a tion.
On the other hand, there are some se ri ous prob lems as
well. To be ing with, courts are typ i cally un der se ri ous po lit -
i cal pres sure to cast their ar gu ments in le gal terms, jus ti fy -
ing their de ci sions by le gal is tic means, that is, even if it is
the case, as in most con sti tu tional is sues, that the de ci sion 
is, ac tu ally, straight for wardly a moral or po lit i cal one. This
le gal is tic pre tence, that courts would find very dif fi cult to
avoid, is not par tic u larly con du cive to sound moral de lib er -
a tion. Sec ond, courts typ i cally op er ate in an ad ver sary
fash ion, whereby par ties to a spe cific dis pute ar gue their
case in front of them. Moral and po lit i cal is sues of great im -
por tance, how ever, ought to take into ac count a much
wider range of is sues and in ter ests, that may not be ad e -
quately rep re sented in an ad ver sary pro ce dure. Fi nally, it
should be kept in mind that judges are no ex perts in moral
de lib er a tion. Con sti tu tional judges may be kings, but they
are not phi los o pher kings. Noth ing in the le gal ed u ca tion
and le gal expertise that judges acquire prepares them
better to conduct sound moral deliberation than legislators
or other (reasonably educated) members of the community.

One has to ad mit that such is sues about in sti tu tional
com pe tence are not likely to be con clu sive ei ther way. But
at least we should be cau tious. Leg is la tion of ten looks like a 
messy busi ness, and then peo ple tend to look up to the
courts, ad mir ing their ci vil ity and de lib er a tive pro ce dures.
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It is too easy and very mis lead ing to jump to the con clu sion 
that courts are there fore more likely to reach better moral
de ci sions than the leg is la ture. We should keep in mind that 
judges in con sti tu tional cases are of ten just as di vided
about the con clu sion as the gen eral pub lic.32 At the very
least, we should sus pect the in stru men tal ar gu ment in this 
respect, and assume that it is inconclusive.

c. The Intrin sic Va lue Argu ment

This sec ond ar gu ment be gins with the op po site as sump -
tion. It is pre mised on the in trin sic value of a dem o cratic
de ci sion mak ing pro cess, but it also points to the in her ent
moral lim its of this value. As sume, for ex am ple, that the
jus ti fi ca tion of de moc racy is pre mised on the value of equal
dis tri bu tion of po lit i cal power. But now the ques tion arises:
What should count as po lit i cal power that ought to be dis -
trib uted equally? Surely not just about any de ci sion peo ple
can make; not even any de ci sion that would af fect the lives
of many oth ers.33 For some thing like the ar gu ment from
equal ity to work (or any sim i lar ar gu ment based on fair -
ness, for that mat ter), we need to ar tic u late a cer tain con -
cep tion of what counts as a po lit i cal de ci sion, one that peo -
ple ought to have an equal share in its mak ing. But this
only en tails that the value of de moc racy must have its in -
her ent lim its in the scope of its ap pli ca tion, it can only ap -
ply to cer tain ar eas and not oth ers. And this, the ar gu ment
con tends, is pre cisely what we do when we re move cer tain
de ci sions from the or di nary dem o cratic pro cess; we just de -
lin eate, as we must, the sphere in which the value of equal
distribution of political power applies.

Re but tal: Con sti tu tions do not al le vi ate the need to make
au thor i ta tive de ci sions on mat ters of pub lic con tro versy.
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They just shift the de ci sion mak ing au thor ity from the
many to the few; i.e. to those few in di vid u als who make up
the con sti tu tional or the su preme court. In or der to jus tify
constitutionalism, it is just not enough to jus tify the ex clu -
sion of cer tain mat ters from the dem o cratic pro cess. One
must also jus tify their in clu sion in the de ci sion mak ing au -
thor ity of the courts. It is very dif fi cult to see how such a
jus ti fi ca tion would be forth com ing on the ba sis of con sid er -
ations of fair ness. What prin ci ple of fair ness could pos si bly
jus tify the unique au thor ity of the courts to make those
pub lic de ci sions that should be re moved from the dem o -
cratic pro cess? Fair ness, to be sure, has a great deal to
sug gest about the au thor ity of courts to de cide pri vate dis -
putes and res o lu tion of con flicts be tween in di vid u als. Fair -
ness may also sup port the le git i macy of courts’ de ci sions on 
mat ters of ap ply ing the law to par tic u lar cases, re solv ing is -
sues of le gal in ter pre ta tion, and so forth. But this is not
what is at stake here. What we seek is an ar gu ment to
show that there are mat ters of gen eral pub lic con cern, po -
ten tially con tro ver sial and mor ally im por tant, that the
courts, and not the leg is la ture, should re solve, be cause
such is sues should not be sub ject to dem o cratic au thor ity.
I am not aware of any con sid er ations of fair ness that could
pos si bly sup port such a con clu sion.

5. The Ar gu ment from Deep-con sen sus

This ar gu ment main tains that con sti tu tions pur port to en -
trench mat ters of moral and po lit i cal prin ci ples that re flect a 
deep level of con sen sus in the com mu nity. The whole point
of con sti tu tional en trench ment, as we have noted from the
start, is to pro tect deeply held val ues from the va ga ries of
mo men tary, short sighted, po lit i cal temp ta tions. There fore,
the ar gu ment con tends, it is quite jus ti fied to re move the
pro tec tion of these deeply held val ues from the reg u lar dem -
o cratic pro cess and en trust them with the court. Now, a cru -
cial as pect of this ar gu ment from con sen sus is the dis tinc -
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tion it draws be tween mat ters of moral opin ion, that are
su per fi cial and po ten tially con tro ver sial, and some deeper
level of moral com mit ment that is widely shared in the com -
mu nity. As Wil Waluchow has re cently put it: “the role of
jud-ges is not to bow to the inauthentic wishes of the ma jor -
ity and en force their mis guided moral opin ions and evalua-
tive dis so nance... Their job is to re spect and en force the true 
com mit ments of the com mu nity’s con sti tu tional mo ral ity in
re flec tive equi lib rium”.34

The need for this dis tinc tion be tween moral opin ions and
deep moral com mit ments is pretty clear: in plu ral is tic so ci et -
ies, peo ple do not seem to agree on a great deal of their
moral judg ments about the con cep tion of the good and the
just. Moral dis agree ments are co pi ous. But, this ar gu ment
con tends, there is a deeper level of moral com mit ments,
widely shared in the com mu nity, and it is this deeper level of 
con sen sus that we must bring to the fore front in con sti tu -
tional cases. In fact, the point is more sub tle than this. As
Waluchow em pha sizes, there is no need to as sume that at
this deeper level moral con sen sus is in any way ex plicit. And 
there is cer tainly no con sen sus on de tails. The as sump tion
is that there is enough shared moral com mit ment at the
deep level to gen er ate a more ar tic u late con sti tu tional mo ral -
ity by some pro cess of rea son ing or “re flec tive equi lib rium”.

The ar gu ment from con sen sus needs to es tab lish a fur -
ther point. Even if there is such a deep level of con sen sus
about the con sti tu tional mo ral ity of the com mu nity, it must 
also be shown that the ju di ciary is more likely than the
dem o cratic leg is la ture to ap ply those val ues cor rectly. If
there is a dis tinc tion be tween au then tic val ues and inau-
thentic, of ten mis guided, moral opin ion, the the sis must be
that judges are more likely to reach their con sti tu tional de -
ci sions on the ba sis of the cor rect au then tic val ues, than
the leg is la ture or any other dem o cratic in sti tu tion. Are
there any rea sons to sup port that as sump tion? Pre sum -
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ably, the rea son is this: Dem o cratic leg is la tion is a rep re -
sen ta tive and bar gain ing pro cess. Leg is la tors rep re sent the
(self-per ceived) in ter ests of their con stit u en cies. Those in -
ter ests are of ten at odds with the in ter ests of other con stit -
u en cies, and the pro cess of leg is la tion is ba si cally one of
bar gain ing and com pro mise. Leg is la tion is a deal be tween
par ties that have some in ter ests in com mon and many oth -
ers that are at odds. Such a bar gain ing pro cess is very un -
likely to be based on the un der ly ing, au then tic, moral val -
ues of the com mu nity as a whole. More likely, it will re flect
a ten ta tive and of ten skewed com pro mise be tween su per fi -
cial in ter ests and opin ions. Ju di cial de ci sions, on the other
hand, are not based on rep re sen ta tion and are not reached
by a pro cess of bar gain ing.35 Judges have no con stit u en cies 
to rep re sent, and no bar gains to make. They are free to
base their de ci sions on the moral val ues that are deeply
shared by the com mu nity as whole. Fur ther more, as
Waluchow em pha sizes, ju di cial de ci sions in con sti tu tional
cases have this cru cial ad van tage, that he calls the “bot -
tom-up” ap proach: Con sti tu tional in ter pre ta tion pro ceeds
on a case by case ba sis. Con sti tu tional law de vel ops in a
com mon law fash ion, from con crete decisions on particular
issues to gradually greater generality, and not the other
way around, from general, and thus potentially contro-
versial principles, to concrete rules and decisions.

As Waluchow sees it, the idea about the deep level of con -
sen sus on which constitutionalism rests ba si cally an swers
the con cerns about plu ral ism; and the com mon law ap -
proach that is char ac ter is tic of con sti tu tional law an swers
the con cern about the inter-gen er a tional prob lem. As Walu- 
chow puts it:

Far from be ing based on the un war ranted as sump tion that
we can have, in ad vance, all the right an swers to the con tro -
ver sial is sues of po lit i cal mo ral ity which might arise un der
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Char ter chal lenges to gov ern ment ac tion, and that we are
war ranted in im pos ing these an swers on those by whom we
are suc ceeded, the com mon law con cep tion stems… from the 
ex act op po site sen ti ment: from a rec og ni tion that we do not
have all the an swers, and that we are well ad vised to de sign -
ing our po lit i cal and le gal in sti tu tions de lib er ately in ways
which are sen si tive to this fea ture of our pre dic a ment.

This is a com plex ar gu ment, so let me sum ma rize it.
1) Be neath the sur face of dis agree ment in moral opin ion,

there is a deep level of con sen sus on fun da men tal moral
val ues or, at least, suf fi cient con sen sus to gen er ate some
prin ci ples that would re flect such a deep con sen sus. Con -
sti tu tions pur port to en trench those deep values.

2) The con sti tu tional en trench ment of these deep val ues
is needed in or der to pro tect them from the va ga ries of mo -
men tary pop u list sen ti ments and po ten tially inauthentic or
mis guided opinions.

3) At least com pared with the leg is la ture, the ju di ciary is
better equipped to dis cover36 what those deep val ues are,
and ap ply them to con crete moral di lem mas in con sti tu -
tional cases.

4) This dis cov ery and ap pli ca tion of deep val ues is a “bot -
tom-up”, case by case pro cess, and one which need not pre -
sup pose that we know all the truths about val ues in ad vance, 
as it were. On such a case by case ba sis, con sti tu tional de ci -
sions are adapted to the par tic u lar cir cum stances and the rel -
e vant so cial needs that are pres ent at the time of the rel e vant
de ci sion.

5) There fore, constitutionalism (a) does not un der mine
re spect for plu ral ism, and (b) does not in volve the kind of
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inter-gen er a tional bind ing mech a nism that the pre-com mit -
ment ar gu ment assumes.

Re but tal: Ev ery step in this ar gu ment is ques tion able.
How ever, I will fo cus on two main myths that the ar gu ment 
re lies on: some thing like Rous seau’s myth about the “gen -
eral will”, and the Blackstone myth about the wis dom of
com mon law. Waluchow does not cite Rous seau in his
book, but his spirit is all over the ar gu ment. Be neath the
su per fi cial level of in di vid u als' par tic u lar will, there is a
deeper, more au then tic, com mu nal moral self that ad -
dresses it self to the com mon good. This com mon good, or
“gen eral will”, ab stracts from the con crete moral opin ion,
from the self-in ter ested su per fi cial self, and can only be re -
vealed col lec tively, by a pro cess that is de lib er ately de -
signed to be non-aggregative. It is a pro cess that must be
ori ented to wards the com mon good, to wards the un der ly ing 
au then tic com mu nal self. Rous seau thought that de moc -
racy, prop erly con strained, is the ap pro pri ate pro cess to
gen er ate the gen eral will. Con sti tu tion al ists like Waluchow
and Dworkin (at least as Waluchow un der stands him37) be -
lieve that it is ex actly the other way around: de moc racy is
in ev i ta bly and hope lessly skewed to wards the par tic u lar
and the inauthentic. Only a non-dem o cratic pro cess, a pro -
cess that is not de signed to ag gre gate par tic u lar wills or
moral opin ions, can pos si bly al low the “gen eral will”, or the
un der ly ing “con sti tu tional mo ral ity”, to triumph.

Need less to say, this is not the place to of fer a cri tique of
Rous seau”s con cep tion of the “gen eral will” or of sim i lar
the o ries about the com mon good.38 My pur pose in point ing
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ti macy”, in Boh man, J. and Rehg, W. (eds.), De li be ra ti ve De mo cracy, MIT, 1999, 67.



this out is much more lim ited. First, that one should re al ize 
what it would take, philo soph i cally speak ing, to sub scribe
to the ar gu ment from deep con sen sus: Noth ing short of a
com pre hen sive philo soph i cal de fence of the “gen eral will”,
or some sim i lar con cep tion of the com mon good. Sec ond,
and more im por tantly, one should real ise that Waluchow’s
ar gu ment does not re ally ad dress the ar gu ment from plu -
ral ism, it sim ply as sumes it away, as it were. Those who
ob ject to constitutionalism on grounds of re spect for plu ral -
ism, like Waldron (and my self, in this case) rely on the ob -
ser va tion that in plu ral is tic so ci et ies, peo ple are deeply di -
vided over their con cep tion of the just and the good. And,
cru cially, that these deep moral con tro ver sies are, within
cer tain lim its, rea son able and there fore wor thy of re spect.
The ar gu ment from deep con sen sus con tends that this is
not re ally the case. There are two ways to un der stand this
claim. One is ba si cally a fac tual mat ter; it is sim ply the
con ten tion that plu ral ism is based on a false prem ise.
Moral dis agree ments, ac cord ing to this claim, just do not
run as deep as plu ral ism would have it. Al ter na tively, the
claim could be that even if moral dis agree ments are deep,
they are not wor thy of the kind of re spect plu ral ism as -
sumes, since they are not suf fi ciently au then tic; they do
not man i fest the true moral val ues that peo ple liv ing in a
po lit i cal so ci ety ought to share.

I will not try de fend plu ral ism here.39 Suf fice it to point
out one rel e vant as pect of it: plu ral ism does not main tain
that ev ery moral is sue is deeply and rea son ably con tro ver -
sial. Even in the face of deep and per va sive dis agree ment,
there are many moral val ues that we all share or, at least, it 
would be un rea son able not to share. The ob jec tion to
constitutionalism is based on the idea that these shared
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val ues are just too gen eral and ab stract to set tle par tic u lar
moral and po lit i cal con tro ver sies that tend to arise in con -
sti tu tional cases. Con sider, for in stance, the con tro versy
over the permissibility of abor tions. To put the point in a
very sim pli fied form: Some peo ple claim that abor tion is (or
is like) mur der and thus ought to be pro hib ited. Oth ers ve -
he mently deny this. Ad mit tedly, those who deny that abor -
tion is like mur der would con cede that if abor tion is like
mur der, it should be pro hib ited. So there is some thing that
both camps agree upon; we all share the view that mur der
is a se ri ous wrong and ought to be pro hib ited. But this gen -
eral agree ment can not pos si bly set tle the con tro versy over
the permissibility of abor tions. Those who be lieve that abor -
tion is just like the mur der of an adult hu man be ing, base
their be lief on a re li gious, or some other world-view, that is
deeply op posed to the world view of “pro-choice” lib er als. It
is not just some su per fi cial dis agree ment that can be
brushed aside as inauthentic. For de vout Cath o lics, for ex -
am ple, there is lit tle else that is as au then tic and pro found
as their re li gious be liefs. And for some athe ists there is lit -
tle else that is more au then tic than their op po si tion to such 
be liefs. So the prob lem is not that there is noth ing about
val ues that we can re ally agree upon. The prob lem is that
there are many is sues of deep moral con vic tion that we do
dis agree about, that many of those dis agree ments are rea -
son able and ought to be re spected, and that most con tro -
ver sies that tend to reach the constitutional courts are
about the values and moral views that we are deeply
divided over, not about those that we all share.

The ar gu ment from con sen sus, at least as Waluchow de -
vel ops it, re lies on an other myth, the myth about the wis -
dom of com mon law. Let us as sume, for the sake of the ar -
gu ment, that there is a deep level of con sen sus, call it the
con sti tu tional mo ral ity of the com mu nity, that should
some times pre vail over re sults of dem o cratic pro ce dures.
Why should we think that a con sti tu tional or su preme
court is the ap pro pri ate in sti tu tion to work out the con tent
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of the con sti tu tional mo ral ity of the com mu nity and ap ply
its prin ci ples cor rectly? Even if we grant that the dem o -
cratic leg is la tures are ill equipped, in sti tu tion ally, to ap ply
our con sti tu tional mo ral ity cor rectly, it does not en tail that
judges would nec es sar ily do a better job in this re spect. We
need some pos i tive ar gu ment to con vince us that this is the 
case. Now it is here that the wis dom of com mon law co mes
to our aid: as op posed to the leg is la ture that must typ i cally
en act gen eral rules, courts de velop the law on a case by
case ba sis. Hence courts can fo cus on the par tic u lar moral
sub tle ties of the case at hand, de velop the constitutional
law piecemeal, more humbly, as Waluchow claims, thus
more truthfully.

One in ter est ing im pli ca tion of this com mon law ap proach 
to constitutionalism is that it ren ders the con sti tu tional text
much less im por tant than usu ally as sumed. In part, this is
a mat ter of con sti tu tional tra di tion that may vary from
place to place. I will not press this is sue here fur ther. I do
want to put some pres sure, how ever, on the main as sump -
tion that com mon law is gen er ally pro gres sive and mor ally
re li able. I think that it is neither.

My point is not go ing to be that com mon law is, over all,
a bad sys tem. Far from it. The ar gu ment I want to make is 
that com mon law has some in her ent prob lems, and that
those prob lems are con sid er ably aug mented in the con sti -
tu tional con text. Let me men tion, briefly, three fa mil iar
prob lems with com mon law ad ju di ca tion: it is typ i cally in -
su lar, self-per pet u at ing, and lacks ad e quate feed-back
mech a nism. Com mon law tends to be rel a tively in su lar
pre cisely be cause it is locked into a de ci sion mak ing pro -
cess that fo cuses on par tic u lar cases, in an ad ver sary pro -
ce dure that does not nec es sar ily al low the courts to see
the en tire so cial or moral prob lem in its full range of com -
plex i ties. In de cid ing par tic u lar cases, judges are forced to
fo cus on the par tic u lar fea tures of the case at hand (at
least to some ex tent), and they are con strained by the ar -
gu ments and the fac tual ev i dence that par ties to the lit i ga -
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tion bring forth. Some times this is quite enough to en able
a good de ci sion to emerge, but of ten it isn’t. Sec ondly,
com mon law ad ju di ca tion is based on the bind ing force of
pre ce dent. Judges rely on their pre vi ous de ci sions, typ i cally 
ex tend ing their scope piece meal. This is ba si cally a self-per -
pet u at ing mech a nism. Its dan ger con sists in the fact that
just as it en ables the ex pan sion of truth ful in sights, it is
equally bound to ex pand the ef fect of er rors.40

Fi nally, and most im por tantly, a closed com mon law sys -
tem has very lit tle op por tu ni ties to cor rect it self by re ly ing
on feed-back mech a nisms. The main feed-back judges have 
is in the form of ad di tional cases that are brought be fore
them. But then they are al ready locked into their pre vi ous
set of pre ce dents, so typ i cally this is not much of a
feed-back (In fact, it is even worse: pre ce dents in an area of
law tend to chan nel the kind of cases that would ini tially
reach higher courts. Po ten tial lit i gants usu ally don”t have
the money to waste on hope less lit i ga tion). In con trast, leg -
is la tures have a much more de vel oped feed-back mech a -
nism at their dis posal. In ter est groups, grassroot or ga ni za -
tions, gov ern men tal agen cies, elec tion re sults, and the
courts of course, are there to pro vide the leg is la ture with
in put about the po ten tial or ac tual ef fects of their leg is la -
tion. The great ad van tage of non-con sti tu tional com mon
law is that it is not a closed sys tem: At any point in time,
the leg is la ture can in ter vene and cor rect the course, some -
times shift it en tirely, by stat u tory law. But in con sti tu -
tional cases, this op tion is not quite avail able. The only way 
to shift course is by constitutional amendment. And that is
often much too costly and difficult to achieve.

In non-con sti tu tional cases, com mon law and stat u tory
law com ple ment each other. The law de vel ops in an on go ing 
pro cess of ne go ti a tion be tween the ju di ciary and the leg is la -
ture, where each in sti tu tion can cor rect the other. The
prob lem of con sti tu tional com mon law in a ro bust con sti tu -
tional sys tem is pre cisely the lack of this mu tual ad just -

111

ARE CONSTITUTIONS LEGITIMATE?

40 See Raz, J., Ethics in the Pu blic Do main, Oxford, 1994, chap ter 12.



ment pro cess. It is a closed sys tem whereby the courts get
the fi nal say in con sti tu tional mat ters and their de ci sions
are very dif fi cult to change by an amend ment pro cess. Fur -
ther more, be cause amend ments are rel a tively dif fi cult to
make, con sti tu tional de ci sions tend to be very long last ing.
I see noth ing par tic u larly hum ble in this pro cess, and noth -
ing much to re as sure us that con sti tu tional com mon law is
suf fi ciently sen si tive to the rec og ni tion of our moral fal li bil -
ity, as Waluchow main tains. For all its fa mil iar short com -
ings, dem o cratic leg is la tion has this con sid er able ad van -
tage: the de ci sions reached by a dem o cratic pro cess can be
changed by the same dem o cratic pro cess. And if the de ci -
sion is par tic u larly con tro ver sial, it is not likely to last for
too long. Those who lost today may gain the upper hand
tomorrow. In a pluralistic society, this is as it should be.

You may think that all of this is just spec u la tion. Af ter
all, we have a long his tory of con sti tu tional ju di cial re view,
and this his tory can show us…, well, what ex actly? That
the con sti tu tional courts tend to be more pro gres sive than
the leg is la tures? That courts have gen er ally done an ad mi -
ra ble job in pro tect ing the rights we should have? Or per -
haps that the courts tend to hold firm against pub lic opin -
ion and pro tect vul ner a ble and un pop u lar mi nor i ties? Such 
les sons from long and com plex his tory are very dif fi cult to
learn. The im age of his tory is in the eyes of the be holder.
And our sight is blurred any way, since it is very dif fi cult to
know what the rel e vant counterfactuals would be. Per haps
with out ju di cial re view, leg is la tures would have erred even
more; or per haps it is the other way around, and bear ing
full re spon si bil ity for their ac tions, leg is la tures would have
done (even) better. It is very difficult to know.

IV. SOME CONCLUSIONS

If my ar gu ments are cor rect, ro bust constitutionalism
faces some se ri ous prob lems of le git i macy. What are the
moral, po lit i cal, im pli ca tions of this? There are two main
do mains to which this ques tion is per ti nent: the do main of
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con sti tu tional in ter pre ta tion, and the do main of con sti tu -
tional de sign. I would like to con clude with a few words on
each.

This is not the place to ar tic u late a con cep tion of con sti tu -
tional in ter pre ta tion. I have done some of that else where.41

The ques tion I would like to ad dress here is whether the le -
git i macy prob lem should have any par tic u lar bear ing on the
ques tion of how judges ought to in ter pret the con sti tu tional
doc u ment. In fact, I would only like to an swer one tempting
line of thought: it might be tempt ing to think that if the
very le git i macy of a ro bust con sti tu tion is in doubt, judges
should ex er cise con sid er able re straint in their con sti tu -
tional in ter pre ta tion. In other words, one might think that
the doubts cast on the le git i macy of con sti tu tions im plies
an ar gu ment against ju di cial ac tiv ism in the con sti tu tional
do main. I don't think that it does.

Con sti tu tional is sues are mostly (or, at least, very of ten)
moral is sues. A sound con sti tu tional de ci sion has to be
mor ally sound. In con sti tu tional cases, judges have the
power to make a sig nif i cant moral dif fer ence. The doubts
we raised about constitutionalism en tail that judges should 
not have that kind of power. But it does not en tail that if
judges do have the power, then they should re frain from
mak ing the moral de ci sion that is war ranted un der the cir -
cum stances. Con sider the fol low ing ex am ple: sup pose that
de ci sions about hir ing new fac ulty ought be done in a de lib -
er a tive, in clu sive, quasi-dem o cratic pro cess that in cludes
the en tire fac ulty. As it hap pens, how ever, in school X,
such de ci sions are made only by the dean (As sume that
this is given, there is no way in which the dean or any body
else can change this). Now con sider the fol low ing di lemma
that the dean faces: there are two can di dates for one hir ing
slot; one of the can di dates is ac a dem i cally (and in all other
rel e vant re spects) better than the other. Or so the dean has 
good rea sons to be lieve. She also has good rea sons to be -
lieve that the fac ulty would have cho sen the other, in fe rior,

113

ARE CONSTITUTIONS LEGITIMATE?

41 See my “Cons ti tu tio nal Inter pre ta tion”.



can di date. How should the dean de cide?42 The ar gu ment
un der con sid er ation would have us con clude that since the
dean”s au thor ity to make such de ci sions is mor ally ques -
tion able, she should bow to the pre sumed wishes of the fac -
ulty and reach a de ci sion that is, on the mer its of the case,
in fe rior. But I can see no good rea son to sub stan ti ate such
a con clu sion. If it is given that the dean is the only one who 
has the au thor ity to make the de ci sion, doubt ful as this au -
thor ity may be, the right con clu sion is that the dean should 
reach the best pos si ble de ci sion on the mer its of the case.
Oth er wise, we just com pile one er ror on top of the other:
We will have a bad pro cess and bad re sults. If the bad pro -
cess can not be changed, at least we should as pire to get the 
best pos si ble re sults. Ad mit tedly, the anal ogy with ju di cial
re view is not en tirely ac cu rate. In some con sti tu tional cases 
judges have the op tion of ac tu ally roll ing the de ci sion back
into the dem o cratic playfield. If that is an op tion, I see no
ar gu ment against it.43

Let me now con clude with a few words about con sti tu -
tional de sign. Here the con clu sion is more straight for ward:
if there is a se ri ous con cern about the le git i macy of ro bust
constitutionalism, we should as pire to make con sti tu tional
re gimes less ro bust. To be sure, I am not sug gest ing that
we ought to have writ ten con sti tu tions. But if we do have
them, then at least we should have them in a less ro bust
pack age. There are var i ous ways of do ing this, some may be 
better than oth ers. Some thing like the “not with stand ing
clause” of ar ti cle 33 in Ca na dian Char ter seems to be a par -
tic u larly at trac tive way of soft en ing the ro bust ness of con -
sti tu tions. Ba si cally, ar ti cle 33 en ables the leg is la ture to
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over-ride con sti tu tional de ci sions of the courts, but it only
en ables them to do that with a po lit i cal price at tached: the
leg is la ture must make it very ex plicit that it is do ing just
that, over-rid ing a con sti tu tional de ci sion of the court, and
it must re new the de ci sion pe ri od i cally.44 This le gal ar -
range ment goes a con sid er able way in re spond ing to the
kinds of con cerns about the le git i macy of con sti tu tions that 
we raised here. First, it cer tainly mit i gates, quite sub stan -
tially, the inter-gen er a tional con cerns. As long as the fi nal
say in con sti tu tional mat ters is kept with the dem o crat i -
cally elected leg is la ture, the bid ing ef fect of the con sti tu tion 
is sub stan tially re duced; Ulys ses is tied to the mast, but he 
can be un tied by the dem o cratic pro cess at any given time.
True, there is a price at tached to un ty ing Ulys ses, but the
price does not sub stan tially un der mine dem o cratic au thor -
ity. For sim i lar rea sons, though per haps to a lesser ex tent,
the “not with stand ing clause” also mit i gates our con cerns
about plu ral ism. To what ex tent? I am afraid that this is a
very dif fi cult ques tion to an swer. Partly, it de pends on the
spe cific cir cum stances of the so ci ety in ques tion, its po lit i -
cal cul ture, and par tic u lar as pects of the re gime that we
can not spec u late about in the ab stract.45
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44 The spe ci fic for mu la tion of Arti cle 33 rai ses in ter pre ta ti ve is sues, mostly
about its sco pe, that we need not dis cuss here. I am not sug ges ting that the par ti -
cu lar for mu la tion of Arti cle 33 is ideal. To this date, Arti cle 33 has not been in vo ked 
by the Ca na dian le gis la tu re at the fe de ral le vel. I would not find this par ti cu larly
dis cou ra ging. Le gal sanc tions don't al ways have to be ap plied in or der to chan ge
the beha vior of the re le vant agents.

45 I am in deb ted to Scott Altman, Ri chard Bro naugh, Mars hall Cohen, Chaim
Gans, Eli za beth Ga rrett, Alon Ha rel, and Wil Wa lu chow, for help ful com ments on
ear lier drafts.


