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A COMMON LAW THEORY OF JUDICIAL REVIEW

W. J. WALUCHOW

Re su men:

Las car tas cons ti tu cio na les o de cla ra cio nes de de re chos han sido aplau -
di das por la pro tec ción que brin dan a las mi no rías y su fun ción de ase -
gu rar de re chos fun da men ta les; sin em bar go, tam bién han sido cri ti ca das 
por ser con si de ra das mo ral y po lí ti ca men te re fu ta bles. El au tor res pon de 
a las ob je cio nes más se rias de los crí ti cos y ofre ce al gu nas ra zo nes para
adop tar un mar co al ter na ti vo, de acuer do al cual, las car tas no aspiran a 
establecer puntos de acuerdo y compromisos previos.

Abstract:

Con sti tu tional Charters or Bill of Rights have been ap plauded be cause of
the pro tec tion they pro vide to mi nor i ties and also in en sur ing and pro tect ing 
fun da men tal rights, how ever, Charters have been crit i cized for be ing con -
sid ered mor ally and po lit i cally ob jec tion able. The au thor re sponds to Char -
ter crit ics most se ri ous ob jec tions and of fers some rea sons for adopt ing an
al ter na tive frame work.
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SUMMARY: I. Charters and the Cir cum stances of Pol i tics. II. The 
Crit ics’ Case. III. The Liv ing Tree and the Com mon

Law Con cep tion. IV. Some of the Ad van tages.

I. CHARTERS AND THE CIRCUMSTANCES OF POLITICS

Con sti tu tional Charters or Bills of Rights are usu ally her -
alded as good things to have.1 They are gen er ally ap plauded 
for the protections they are said to pro vide mi nor i ties and
for their help in se cur ing fun da men tal lib eral dem o cratic
rights. But Charters are not with out their de trac tors. Some
Crit ics ar gue both that Charters can not do the work their
pro po nents claim they can, and that they are mor ally and
po lit i cally ob jec tion able. In this pa per, I would like to re -
spond to a few of the Crit ics’ most se ri ous ob jec tions by
chal leng ing the very con cep tion of Charters and their as pi -
ra tions they —and those who be lieve that Charters are good 
things to have, a group we’ll call “the Ad vo cates”—2 seem to 
as sume. The as sump tion shared by Crit ics and Ad vo cates
is that a Char ter pur ports to pro vide a sta ble, fixed point of
agree ment on and pre-com mit ment to ap pro pri ate moral
lim its to gov ern ment power. The Ad vo cates ar gue that such
a sta ble fixed point is not only pos si ble, they con tend that it 
is mor ally and po lit i cally de sir able as well. The Crit ics, as
noted above, chal lenge both these claims. For ex am ple,
they ar gue that the agree ment and pre-com mit ment typ i -
cally pre sup posed by Ad vo cates can not ex ist within what
Jeremy Waldron aptly calls “the cir cum stances of pol i tic”.
These con sist in the “felt need among the mem bers of [plu -
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1 In what fo llows, I will re fer only to Char ters, with the un ders tan ding that
every thing I say about them ap plies equally to any ot her writ ten, cons ti tu tio nal
ins tru ment (e.g., the Ame ri can Bill of Rights) that re cog ni zes fun da men tal rights of 
po li ti cal mo ra lity.

2 Hen ce forth, I will re fer to the se in di vi duals as “the Advo ca tes,” with the un -
ders tan ding that this class of in di vi duals in clu des a ran ge of aut hors who se ar gu -
ments for Char ters are not all the same. Advo ca tes wit hin the phi lo sop hi cal li te ra -
tu re in clu de Dwor kin, Rawls and Sa muel Free man. Tho se, like Wal dron, who
ar gue against prac ti ces of ju di cial re view un der Char ters will be ca lled “the Cri -
tics”, with the same un ders tan ding ap plying to them.



ral is tic so ci et ies] for a com mon frame work or de ci sion or
course of ac tion on some mat ter, even in the face of dis -
agree ment about what that frame work, de ci sion or ac tion
should be”.3 This dis agree ment ex tends to the ques tion
whether to adopt a Char ter, what rights to in clude within
it, and how these rights are to be in ter preted and ap plied.
Ac cord ing to Waldron, “it looks as though it is dis agree ment 
all the way down, so far as con sti tu tional choice is con -
cerned”.4 Yet if the peo ple in plu ral is tic so ci et ies can not
agree on the con tent of the moral lim its en shrined in their
Charters, they can not in tel li gi bly pre-com mit to the sta ble,
fixed point of con sti tu tional lim its within which gov ern ment 
power is sup posed to be ex er cised on their be half. And if
they can not pre-com mit, then none of the other her alded
ben e fits of Char ter pro tec tion are pos si ble ei ther – and we
there fore have no rea son to adopt one.

If this shared pic ture of Charters is ac cepted, then I be -
lieve it’s pretty much game over and the Crit ics can be de -
clared the win ners. So in stead of tack ling their ar gu ments
within the frame work es tab lished by the shared as sump tion, 
I’d like to of fer some rea sons for adopt ing an al ter na tive
frame work ac cord ing to which Charters do not —or at least
need not— as pire to es tab lish fixed points of agree ment and
pre-com mit ment; and im por tantly, they need not pre sup pose 
an un war ranted level of con fi dence in the rec ti tude of our
judg ments about moral rights. Rather, they rep re sent a mix -
ture of only very mod est agree ment and pre-com mit ment
com bined with a con sid er able mea sure of cau tion and hu -
mil ity. Far from be ing based on the du bi ous as sump tion
that con sti tu tional au thors have right an swers to the con tro -
ver sial is sues of po lit i cal mo ral ity which will arise un der a
Char ter —an swers which they are jus ti fied in en shrin ing
and im pos ing on us— my al ter na tive stems from the pre cise
op po site: from rec og ni tion that they —and we— do not have
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3 Wal dron, Je remy, Law and Di sa gree ment, Oxford, Oxford Uni ver sity Press,
102.

4 Ibi dem, 295.



all the an swers to the rel e vant ques tions of po lit i cal mo ral ity, 
and that we do well to de sign our po lit i cal and le gal in sti tu -
tions in ways which are sen si tive to this fea ture of our pre -
dic a ment. Once we view Charters in this very dif fer ent light
—once, that is, we adopt a kind of Co per ni can rev o lu tion in
our think ing about them— we can be gin to ap pre ci ate more
fully not only why Charters might be good things to have, we 
can see our way clear to an swer ing the Crit ics’ most pow er -
ful ar gu ments.

II. THE CRITICS’ CASE

1. The Argu ment from De mo cracy

One of the most pop u lar ar gu ments against Charters is
that they are in con sis tent with the fun da men tal ten ets of
de moc racy. Charters limit the choices open to leg is la tive
bod ies in sig nif i cant ways and these lim its are usu ally en -
forced by unelected, and hence un ac count able, judges. But
such an ar range ment only serves to thwart the will of the
peo ple as ex pressed through their elected rep re sen ta tives.
It is not enough to re ply that “the peo ple” have them selves
cho sen to im pose these ju di cially en forced, en trenched lim -
its on their dem o cratic power, be cause quite of ten those
lim its were set many years ago, rais ing a very dif fi cult ques -
tion: Why should “the peo ple now” be re stricted in their
cur rent choices by what “the peo ple then” might have de -
cided were ap pro pri ate lim its to en trench in a con sti tu tion–
es pe cially given the bias against change which amend ing
for mu las typ i cally build into con sti tu tions? This seems
clearly in con sis tent with the no tion of on go ing self-gov ern -
ment which lies as the very heart of dem o cratic ide als. In -
stead of be ing slaves to a king or des pot, we are now
slaves to pre vi ous gen er a tions, and to the unelected jud-
ges we ask to de cide fun da men tal ques tions of po lit i cal
mo ral ity for us. Ac cord ing to the Crit ics, a ju di cially en -
forced Char ter rep re sents an un flat ter ing, in deed in sult ing,
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ad mis sion that we, the peo ple now, are better off re ly ing on
ear lier gen er a tions, in con cert with a small band of ju di cial
elites, to make our de ci sions of po lit i cal mo ral ity for us.
This is an ad mis sion, the Critic con tends, we re ally should
try to avoid.

2. Judges as Pla tonic Kings

A sec ond, re lated ob jec tion to Charters is that their adop -
tion rests on the false be lief that judges are for some rea son 
better able than leg is la tors and cit i zens to deal re spon si bly
and ef fec tively with the deeply con tro ver sial, com plex is sues 
of mo ral ity and pub lic pol icy which arise un der a Char ter.
But there is ab so lutely no rea son to ac cept this be lief, the
Crit ics ar gue. Judges are no better than any one else at de -
ter min ing the con tent of the fixed points of moral pre-com -
mit ment a Char ter sup pos edly rep re sents. Though well
schooled in the law, judges are in no sense of the word,
moral au thor i ties. Nor are they ex perts in the var i ous fields
of so cial pol icy with which gov ern ment ac tion typ i cally
deals. They most cer tainly do not ex hibit de grees of acu men 
su pe rior to the lev els en joyed by the gov ern ment au thor i ties 
whose ac tions they are called on to sit in moral judg ment.
So why should they be called upon to de cide the deep and
dif fi cult ques tions of po lit i cal mo ral ity which Char ter cases
in volve?

3. The Threat of Rad i cal Dissensus: Ulys ses and the Mast

In ex plain ing the na ture and ap peal of Charters, Ad vo -
cates of ten cite an anal ogy with Ulys ses’ de ci sion to be
bound to the mast of his ship. Much as Ulys ses knows that 
he will be come mad when he hears the Si rens, we know
that at some point we will be come over whelmed by the si -
ren call of self in ter est, prej u dice, fear, ha tred or sim ple
moral blind ness, and be led, in the course of ev ery day pol i -
tics, to vi o late the rights of vul ner a ble fel low cit i zens. And
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just as Ulys ses knows that he is ra tio nally jus ti fied in ar -
rang ing, in ad vance, a re stric tion on his free dom to choose
and act later, we, as a peo ple, know that we are ra tio nally
jus ti fied in ty ing our selves to the mast of en trenched Char -
ter rights and their en force ment, on our be half, by judges.
Ac cord ing to Jeremy Waldron, the rad i cal dissensus found
within the cir cum stances of pol i tics un der mines this anal -
ogy en tirely. Even if there are right an swers to ques tions
about moral rights, we al most never agree on what these
are. It is there fore sheer folly to be lieve that we could ever
agree on what a Char ter’s pro vi sions mean and on the
moral lim its they sup pos edly im pose. Yet if we can not agree 
on the rel e vant lim its, we can hardly pre-com mit to them
and to their en force ment by judges.

4. Ob ses sion with Words

Yet an other of Waldron’s ob jec tions to writ ten charters is
that the words cho sen to de scribe the ap pro pri ate moral
lim its to gov ern ment power (e.g. free dom of speech ver sus
free dom of ex pres sion) in ev i ta bly con strain moral de bates
about rights ar ti fi cially by lim it ing our abil ity to re spond to
chang ing views and cir cum stances.5 Such re sponses are
much eas ier if in stead we al low our evolv ing un der stand -
ings of moral rights to be re flected in more flex i ble and less
ver bally con strained com mon law prin ci ples and pre ce -
dents, “and eas ier still if rights take the form of «con ven -
tional un der stand ings» sub scribed to the po lit i cal com mu -
nity at large, as they have in Brit ain for many years”. In
pur su ing some such al ter na tive strat egy, we cre ate the pos -
si bil ity of a pub lic dis course less con strained by ver bal for -
mu las and se man tic ob ses sions and better able to pose the
ques tions of moral sub stance that should re ally be our
prin ci pal fo cus. What we need, Waldron writes, are in sti tu -
tional mech a nisms for pro tect ing rights which are “free
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cons trai ning “the peo ple now” by en tren ching de ci sions ta ken by “the peo ple then”.



from the ob ses sive verbalism of a par tic u lar writ ten char -
ter”.6 What we need, in other words, is to for get about re ly -
ing on Charters to es tab lish the ap pro pri ate lim its to gov -
ern ment power.

III. THE LIVING TREE AND THE COMMON LAW CONCEPTION

These are just a few of the more prev a lent ar gu ments
against Charters and the Ad vo cates’ stan dard ar gu ments for 
them. In each in stance there are re sponses to be made,
some of which al ready ex ist in the con sid er able lit er a ture
spawned by Waldron’s cri tique.7 But in stead of pur su ing
these further, I would like to fo cus on the shared as sump -
tion iden ti fied at the out set. Con sider again the var i ous ob -
jec tions just sketched. In each case the crit i cism is pre -
mised on the crit i cal as sump tion that Charters as pire to
em body fixed points of agree ment and pre-com mit ment
which serve to limit gov ern ment power. With this un stated
as sump tion in place, the Critic goes on to ar gue that
Charters so con ceived ei ther fail to live up to this as pi ra tion 
in the cir cum stances of pol i tics, or are un wor thy of our al -
le giance in a dem o cratic so ci ety. The sup posed fact of rad i -
cal dissensus un der lies the first con clu sion, that Charters
sim ply can not do the work their Ad vo cates pro pose. If we
per sist in the be lief that some how Charters re ally can em -
body the il lu sive fixed points pre sup posed, then we will be
led to se ri ous wor ries over their dem o cratic ped i gree, and
over the in sult ing ad mis sion we seem to be mak ing – that
we are better off leav ing many of our most fun da men tal de -
ci sions of po lit i cal mo ral ity to a few unelected judges

So if we ac cept the shared as sump tion, we have more
than enough rea son to re ject Charters. Yet I can not help
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6 Law and Di sa gree ment, cit., nota 3, 221.
7 See, for exam ple, Chris tia no, Tho mas, “Wal dron on Law and Di sa greent”,

Law and Phi lo sophy, 19, 2000, 513-543; Estlund, Da vid, “Je remy Wal dron on «Law
and Di sa gree ment»”, Phi lo sop hi cal Stu dies, 99:1, 2000, 111-128; and Ka va nagh,
Ai leen, “Par ti ci pa tion and Ju di cial Re view: A Reply to Wal dron”, Law and Phi lo -
sophy, 22, 2003, 451-486.



but won der whether this amounts to throw ing the baby out 
with the bath wa ter. Whether it does will de pend, I sub mit,
on at least two fac tors: (a) whether we buy into the shared
as sump tion; and (b) whether the par tic u lar Char ter we choose, 
and the par tic u lar prac tices of in ter pre ta tion we adopt for its
ap pli ca tion, are de signed so as to re flect that as sump tion.
In what fol lows I hope to show that there is lit tle rea son to
do ei ther of these two things. My ar gu ment takes its lead
from Hart’s pen e trat ing anal y sis in The Con cept of Law of
the costs and ben e fits as so ci ated with the rule of law – an
anal y sis to which I would now like to turn.

Ac cord ing to Hart, we face two com pet ing needs when -
ever we con tem plate le gal forms of so cial reg u la tion. On the 
one hand, there is the need for gen eral rules which can be
eas ily iden ti fied in ad vance, and readily ap plied with out
fresh judg ment or weigh ing up of back ground con sid er -
ations. On the other hand, there is a dis tinct need to leave
room, at point of ap pli ca tion, for fur ther ap peal to at least
some of those fac tors. This is largely be cause un fore seen
sit u a tions in ev i ta bly arise, and these bring into re lief is sues 
and ques tions which can not pos si bly be ap pre ci ated and
in tel li gently set tled in ad vance. Fa mil iar fac tors like ig no -
rance of fact, in de ter mi nacy of aim, evolv ing tech nol o gies,
chang ing so cial con texts and so on, com bine to cre ate the
ever pres ent pos si bil ity that well de signed gen eral rules will 
lead, upon ap pli ca tion in spe cific cases, to ab surd or oth er -
wise un de sir able re sults. The pur suit of rules so tightly
crafted that they leave, at point of ap pli ca tion, no room for
in formed judg ment and dis cre tion, al most al ways rep re -
sents a thor oughly un wor thy ideal. For tu nately, we have
ways of avoid ing the pit falls of this kind of le gal for mal ism.
For ex am ple, the open tex ture of nat u ral lan guage per mits
some mea sure of the de sired lee way. Some times this wig gle
room arises by ac ci dent, as when a hard case just hap pens
to fall within Hart’s “pen um bra of un cer tainty” and this fact 
can be seized upon to de cide on the mer its of the case with -
out (un due) con cern over the let ter of the law. But per haps
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more im por tantly, open tex ture can also be put to use de lib -
er ately and in ad vance, in a wide range of rule-mak ing sce -
nar ios. Some times we can fore see that cases are very likely
to arise in which blind pre-com mit ment to a par tic u lar le gal 
re sult would have been fool ish or for some rea son mor ally
prob lem atic. We can know this gen eral fact, even though we
can not fore see the par tic u lar un wanted re sults that are
bound to arise.8 In this kind of sit u a tion, leg is la tors are some -
times wise de lib er ately to frame open-tex tured rules in cor po -
rat ing terms like “rea son able”, “fair”, “due con sid er ation” and
so on. Such rules pro vide some mea sure of an te ced ent
guid ance while al low ing both cit i zen and judge, later called
upon to ap ply the norm, to ex er cise judg ment in avoid ing
the pa tently un de sir able re sults to which a more closely-
tex tured rule might have led. Think, for ex am ple, of An -
glo-Amer i can tort law, where the con cept of “rea son able -
ness” plays a cen tral role. Here Hart’s les sons have been
well un der stood, if not al ways fully ap pre ci ated. Yet these
same les sons seem, for the most part, to have been ig nored
in de bates be tween Char ter Crit ics and Ad vo cates. I want to 
rec tify this the o ret i cal def i cit by feed ing Hart’s in sights into
the mix. What re sults, I sub mit, is a rad i cally dif fer ent the -
ory about the role a Char ter can play for us, one which is
far from be ing un der mined by the cir cum stances of pol i tics. 
On the con trary, Charters —or at least some Charters—
can be seen as a quite sen si ble re sponse to them.

My al ter na tive the ory takes its in spi ra tion not only from
Hart, but from an idea ar tic u lated long ago by Lord Sankey
in Ed wards,9 a land mark Ca na dian con sti tu tional case, de -
cided by the Privy Coun cil in 1930, and now com monly re -
ferred to as “The Per sons Case”. Ed wards is fa mous for two
rea sons: (1) it es tab lished that women are in deed “per sons”
for pur poses of ap point ment to the Ca na dian Sen ate; and
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in ter net. Or sce na rios in which sig ni fi cant, in di vi dua ting fac tors are li kely to be
pre sent in most every case ari sing un der a rule, e.g. si tua tions in vol ving the use of
for ce in war ding off per cei ved threats to per son and pro perty.

9 Edwards v. A.-G. Ca na da [1930] A.C. 124.



(2) it in tro duced into Ca na dian con sti tu tional law the “liv ing 
tree” met a phor, an idea re peat edly en dorsed by Ca na dian
courts, and which ar gu ably lies be hind key fea tures of Can -
ada’s rel a tively new con sti tu tion and the ap proach Ca na -
dian courts have taken to its in ter pre ta tion and de vel op -
ment.10 Of par tic u lar rel e vance is Sec tion 1 which autho-
rizes rea son able lim i ta tions on Char ter rights so long as
these are pre scribed by law and can be “de mon stra bly jus ti -
fied in a free and dem o cratic so ci ety.” What is taken to be
de mon stra bly jus ti fied is viewed, by Ca na dian courts, as
de pend ent on an ever-chang ing so cial, po lit i cal and le gal
con text – that is, on a con text which more closely re sem bles 
a liv ing tree than a frozen land scape. On this con cep tion,
con sti tu tion ally en trenched Charters in no way as pire to
set sta ble points of agree ment and pre-com mit ment. On the 
con trary, a Char ter is, as the Privy Coun cil said in Ed -
wards, “a liv ing tree ca pa ble of growth and ex pan sion
within its nat u ral lim its”.11 Re call now Waldron’s claim that 
with writ ten Charters we lose “our abil ity to evolve a free
and flex i ble dis course of pol i tics”. The liv ing tree con cep tion 
seeks to avoid this loss by com bin ing sta bil ity with adapt -
abil ity. We have a writ ten doc u ment which en shrines im -
por tant con sti tu tional rights, but not in a way which fixes
them for good. Rather, the rel e vant moral rights are al lowed 
to de velop as con texts change and as var i ous cases of their
ap pli ca tion arise and are pub licly dis cussed, de bated, and
ul ti mately ad ju di cated in con sti tu tional cases. If this liv ing
tree op tion truly is vi a ble —and it does seem to be the op -
tion pur sued for some time now in Can ada— then our
choice is not sim ply be tween en act ing a Char ter and re ject -
ing one al to gether. We can also choose the type of Char ter

126

W. J. WALUCHOW

10 See, e.g., A.-G. Que. V. Blai kie [1979] 2S.C.R. 1016, 1029 (lan gua ge rights);
A.-G. B.C. v. Ca na da Trust Co. [1980] 2 S.C.R. 466, 478 (po wers of ta xa tion); Law
So ciety of Upper Ca na da v. Sha pin ker [1984] 1 S.C.R. 357, 365 (mo bi lity rights).
The idea of the cons ti tu tion as a “li ving tree” is, of cour se, not uni que to Ca na da.
Elsew he re the idea is ex pres sed in theo ries which simply speak of a cons ti tu tion as 
a “li ving thing” or as ca pa ble of “or ga nic growth”.

11 Edwards, op. cit., note 9, 136.



we wish to adopt and the ap proach we wish to take to its in -
ter pre ta tion and im ple men ta tion. Fur ther more, in choos ing
a liv ing tree con cep tion, we can reap many of the ben e fits
for which Charters are cel e brated, while avoid ing the po ten -
tial draw backs to which the Crit ics right fully draw our at -
ten tion.

So treat ing Charters as “liv ing trees” pro vides a kind of
flex i bil ity at point of ap pli ca tion that al lows us to ac com mo -
date the sec ond of Hart’s two fun da men tal needs. But what 
about Hart’s first need, for norms which can safely be ap -
plied with out fur ther ap peal to back ground con sid er ations?
How can a liv ing tree Char ter be made con sis tent with this
fun da men tal re quire ment of the rule of law? For a plau si ble 
an swer we need look no fur ther than the com mon law – a
sys tem of le gal reg u la tion which seems ca pa ble of sat is fy ing 
both of Hart’s re quire ments. De spite its well-known adapt -
abil ity, it is im por tant not to un der es ti mate the abil ity of
the com mon law to ca ter to the need for sta bil ity and an te -
ced ent guid ance. Hart again: “Not with stand ing [the abil ity
of courts to dis tin guish or over rule pre ce dents] the re sult of 
the Eng lish sys tem of pre ce dent has been to pro duce, by its 
use, a body of rules of which a vast num ber, of both ma jor
and mi nor im por tance, are as de ter mi nate as any stat u tory
rule”.12 The de gree of fix ity Hart as cribes to Eng lish com -
mon law has been chal lenged.13 And even if Hart’s char ac -
ter iza tion is cor rect, it re mains true that a com mon law
sys tem can pur sue adapt abil ity to a far greater ex tent than
Hart de scribes. But what ever blend of fix ity and adapt abil -
ity a sys tem em bod ies, the point re mains that the com mon
law has a long es tab lished his tory of suc cess fully com bin -
ing these two prop er ties. If so, then we have rea son to look
to the com mon law as a model for un der stand ing the roles
that Charters are ca pa ble of play ing in lim it ing gov ern ment
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power. And if we do so, we also have a way of think ing
about Charters which al lows us to avoid many of the Crit ics 
most pow er ful ob jec tions. Why not view a Char ter as set -
ting the stage for a kind of com mon-law ju ris pru dence of
the moral rights it en shrines?14 Why not view a Char ter as,
in ef fect, pub lic ac knowl edge ment of the fol low ing im por -
tant points: Some times acts of gov ern ment —lets fo cus here 
on acts of leg is la tion— will turn out unforeseeably to in -
fringe one or more key rights of po lit i cal mo ral ity. We can -
not al ways tell, in ad vance, pre cisely when this will oc cur,
for the kinds of rea sons de scribed by Hart, and for the
equally im por tant rea son that we sel dom, if ever, fully un -
der stand the full na ture, scope and con crete im pli ca tions of 
moral rights. We know that acts of gov ern ment will some -
times vi o late im por tant moral rights in un fore seen cases,
but we can not tell, in ad vance, ex actly when and how this
is go ing to oc cur. Charters, I want to sug gest, rep re sent
both pub lic rec og ni tion of these facts and a prom ise to ad -
dress these moral ques tions when later they ap pear to arise 
in con crete cases. They do not fully pro vide, in ad vance, the 
an swers we seek, but they do con sti tute a prom ise to ask
the right ques tions at the right times – that is, when it is
rea son able to be lieve that key moral rights have been
threat ened by gov ern ment ac tion. I’d like now to turn to
some of the ad van tages of view ing Charters this way, and
fin ish with some thoughts on how it al lows us to ad dress
the Crit ics’ con cerns.

IV. SOME OF THE ADVANTAGES

As I noted at the out set, Charters are of ten said to pro tect
mi nor i ties against var i ous majoritarian forces at play in
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dem o cratic pol i tics. They are thought to em body the “ra tio -
nal pre-com mit ment” of a com mu nity to work against these
forces by ty ing it self —and its descendents— to the mast of
fun da men tal rights which limit the valid ex er cise of gov ern -
ment power in ser vice to pow er ful ma jor i ties. We have ac -
knowl edged that there are se ri ous prob lems with this pic -
ture, and so it needs to be mod i fied. But there is no rea son
to think that its es sen tial de tails can not re main. For in -
stance, con sider again the pop u lar claim that Char ter
pre-com mit ment al lows the “dead hand of the past” to de ter -
mine our choices to day, thus un der min ing the very no tion of 
on go ing self-gov ern ment. A mo di cum of truth re mains in
this point since Charters do en trench prior de ci sions about
which rights of po lit i cal mo ral ity de serve con sti tu tional pro -
tec tion as ap pro pri ate lim its on gov ern ment power. And even 
if com mon law rea son ing is brought to bear on how, for pur -
poses of con sti tu tional prac tice, these rights are to be un der -
stood and ap plied against ex er cises of gov ern ment power in
con crete cases, the force of pre ce dent will al ways have to be
reck oned with. The dead hand of pre ce dent can be as con -
strain ing as the hand of long-dead con sti tu tional au thors.
But a num ber of coun ter vail ing con sid er ations are worth
bear ing in mind. First, there is the ever pres ent pos si bil ity of 
con sti tu tional amend ment, dif fi cult as it might be to mar -
shal the po lit i cal will and con sen sus re quired to ex er cise this 
power. Sec ond, though there is of ten deep dis agree ment
about the con tent of the rights en shrined in a Char ter, there 
is sel dom se ri ous dis agree ment, even across gen er a tions,
over the le git i macy of the rights ac tu ally cho sen for in clu -
sion. Vir tu ally ev ery one in con tem po rary dem o cratic so ci et -
ies agrees that rights to “equal ity”, “free dom of ex pres sion”
“due pro cess” “free dom of re li gious be lief”15 or “fun da men tal
jus tice” were wor thy of in clu sion in the var i ous Charters we
find in the world to day. A rea son able per son might wish, if it 
were pos si ble to start with a clean slate, for a slightly dif fer -
ent col lec tion of rights than those his tor i cally set tled upon in 
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his com mu nity, but very few peo ple would deny the le git i -
macy of the choice ac tu ally made.16 Third, there is no rea son 
why a Char ter might not be de signed so as to mit i gate the
force of the en trenched de ci sions. Think again of Can ada’s
Sec tion 1 rea son able lim i ta tions clause, or of the def er en tial
at ti tude to wards Par lia men tary de ci sions which Ca na dian
courts of ten dis play in ap ply ing it. Better yet, think of Sec -
tion 33, which au tho rizes Par lia ment and the pro vin cial leg -
is la tures to en act leg is la tion which it ac knowl edges con flicts
with a Char ter right – or per haps more ac cu rately, a court’s
in ter pre ta tion of a Char ter right. Sec tion 33 per mits the peo -
ple now, through its elected leg is la tors, to avoid, for a pe riod
of time, and sub ject to re newal ev ery five years, a court’s in -
ter pre ta tion of its prior Char ter com mit ments. Fourth,
though pre ce dent is al ways to some de gree con strain ing on
fu ture de ci sion mak ers, the usual com mon law pow ers of
avoid ance are al ways avail able to judges in con sti tu tional
cases. These pow ers come in an as sort ment of forms and
with a va ri ety of con di tions un der which they can be ex er -
cised. But un der no sen si ble the ory of com mon law rea son -
ing would a con tem po rary Su preme Court be com pletely
barred from over rul ing a con sti tu tional pre ce dent which was 
con fi dently be lieved to have out lived its use ful ness or its
moral merit. As an ex am ple, take the re cent Labaye17 case
which dealt with the Char ter rights of a Mon treal “swing ers
club.” In its land mark rul ing, the Ca na dian Su preme Court
re jected its de cades-long com mit ment to the so-called “com -
mu nity stan dards of tol er ance” test for ob scen ity and in de -
cency, and put in its place a new test based solely on Mill’s
harm prin ci ple. As Labaye shows, even Su preme Courts are
not averse to over rul ing their own pre ce dents. In light of all
these con sid er ation, I think we are safe in con clud ing that if
the dead hand of the past con strains us when we adopt a
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Char ter, it need not do so in a way which threat ens our au -
ton omy as a self gov ern ing peo ple.

Fair enough, Charters can be flex i ble. But we still have n’t 
evaded the force of Waldron’s ques tion: why opt for an en -
trenched, writ ten Char ter in stead of al low ing pub lic dis -
course, leg is la tive de bate, and ju di cial de ci sions, all “free
from the ob ses sive verbalism of a par tic u lar writ ten char -
ter”, to serve as our ve hi cle for rights pro tec tion? 18 If flex i -
bil ity is so im por tant, then why not go for the most flex i ble
op tion and re ject Charters en tirely? The main rea son is that 
Waldron’s op tion re ally is n’t any more flex i ble – or at least it 
need not be so. True, with Charters we are con strained to
frame our de bates in the ab stract terms cho sen to ex press
its com mit ments. Amer i cans, for ex am ple, have had to dis -
cuss ex pres sive free dom in terms of “speech” not “ex pres -
sion.” And this has on oc ca sion proved some what awk ward. 
But these draw backs can be mit i gated in the var i ous ways
can vassed above, e.g., by adopt ing a com mon law ap proach 
to Char ter ad ju di ca tion or in clud ing pro vi sions like Sec -
tions 1 and 33 of the Ca na dian Char ter. But even if no
such choices have been made, and the Char ter cho sen is
more ab so lut ist in its ori en ta tion, there are al ways ways to
achieve the de sired level of flex i bil ity. Amer i can Courts
seem to have man aged, in their own ways, to come to much 
the same judg ments about free dom of speech as they would 
have un der a Bill of Rights which em ployed the broader
term “ex pres sion” in stead. Only those ob sessed with the
idea that Charters must em body fixed points, es tab lished in 
some way by the plain, lit eral mean ing of words like
“speech” and “no law” would re ject the idea that it’s the
moral val ues be hind the lin guis tic ex pres sions cho sen that
are of par a mount im por tance. In this in stance, these are
the in di vid ual and po lit i cal val ues that ar gue for the need to 
rec og nize a broad, though not un lim ited, range of ex pres -
sive free doms, of which free dom of oral and writ ten speech
is only a spe cies. In short, the words con strain, but not
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nec es sar ily to the point where the un der ly ing rights and
val ues are ig nored or sac ri ficed. And if, at some point, the
lin guis tic con straints be come too lim it ing, there is al ways
the op tion of con sti tu tional amend ment.

So Charters need not be ham pered by the need “to
scram ble around con struct ing…prin ci ples out of scraps of
some sa cred text, in a ten den tious ex er cise of con sti tu tional 
cal lig ra phy.19 But once again, we might rea son ably ask:
why run even the slight est risk of this kind of un sat is fac -
tory con sti tu tional prac tice? Why not just aban don writ ten
Charters al to gether and leave it to the courts and leg is la -
tures to de velop a flex i ble ju ris pru dence of rights in their
de ci sions? One im por tant rea son is that, not with stand ing
the dan gers of al low ing words to con strain us in un de sir -
able ways, Hart was right when he in sisted that we al most
al ways need to com bine the de sired flex i bil ity with some
mea sure of sta bil ity. And with Charters, in ter preted as the
liv ing tree model sug gests, we seem able to achieve an ac -
cept able blend. Charters are, af ter all, for mally en trenched
con sti tu tional doc u ments which so lid ify the com mit ments
they rep re sent in ways not al ways pos si ble with less for mal
means. They also tend, on the whole, to be very well known
both by the gen eral pop u la tion and by the gov ern ment of fi -
cials whose pow ers they serve to limit. Av er age Ca na di ans,
for ex am ple, might not know many of the in tri cate de tails of 
how their Char ter rights are be ing dealt with by their
courts, but they of ten know some of this le gal his tory, and
they are cer tainly aware of the Char ter’s more prom i nent
sec tions, e.g. Sec tions 5 (equal ity) and 33 (the “over ride”
pro vi sion). Un writ ten rules used to de cide cases are, on the
other hand, and again for the most part, not nearly so well
known. They also tend to be more dif fi cult to state and
grasp, and more prone to con tro versy as to con tent. For
these rea sons, they can of ten be more eas ily avoided and fi -
nessed by gov ern ment of fi cials.
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So there can be a kind of fix ity and sta bil ity in writ ten
Charters that is not al ways pres ent with un writ ten rules.
Though there is much truth in this ob ser va tion, it would be 
wrong to over state it. Well es tab lished un writ ten rules and
con ven tions, par tic u larly those with con sti tu tional sta tus,
can some times be as sta ble as writ ten rules, if only be cause 
their elim i na tion, al ter ation or re-in ter pre ta tion typ i cally re -
quires wide spread changes in tra di tional at ti tudes, be liefs
and be hav iour on the part of a wide range of po lit i cal ac -
tors. And such changes can be as dif fi cult to bring about as 
a for mal con sti tu tional amend ment. They can also, given
the right set of cir cum stances, be just as well known as any 
writ ten rule. So if the case for Charters rests en tirely on the 
po ten tial for a de sir able de gree of pub lic rec og ni tion and
sta bil ity, we might agree with Waldron that we are better off 
with out one.

For tu nately, there are other con sid er ation in play. A sec -
ond im por tant rea son for a writ ten Char ter is its sym bolic
value. Charters help de fine and re in force the char ac ter of a
com mu nity as one pub licly com mit ted, in its le gal and
moral prac tices, to the fun da men tal rights and val ues it in -
cludes. These pub lic com mit ments can, of course, be ex -
pressed in other ways, but Charters, as en trenched, foun -
da tional doc u ments widely known, cited and un der stood as 
em body ing the na tion’s fun da men tal com mit ments to its
con stit u ent mem bers, are a far more pow er ful means of ex -
press ing those com mit ments than most any other in sti tu -
tional or con ven tional ve hi cle. Ask an Amer i can for one fea -
ture of the Amer i can po lit i cal cul ture of which she is most
proud, and the an swer will likely be the Bill of Rights. Ask a 
Ca na dian this same ques tion and the an swer is likely to be
the Ca na dian Char ter. The lat ter is seen, not only as em -
body ing Can ada’s com mit ment to rights pro tec tion, it is
seen as ex press ing, in its com mit ments to things like
multi-culturalism, group rights, equal ity be fore and un der
the law, and the me di at ing ef fect of Sec tions 1 and 33 lim i -
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ta tions, an iden tity which dis tin guishes Can ada, as a na -
tion, from many of its dem o cratic coun ter parts.

I can well imag ine a Critic re ply ing at this point by ac -
knowl edg ing that a Char ter can in deed serve as the in spi ra -
tional, sym bolic in stru ment just de scribed. I can even
imag ine him add ing that a Char ter can use fully serve as
the moral and con cep tual frame work within which pub lic
pol icy de bates can take place both in side and out side leg is -
la tive as sem blies.20 But I sus pect that he would con tinue to 
in sist that noth ing has yet been said to sup port the fur ther
con clu sion that we should ask judges to en force our Char -
ter com mit ments by de vel op ing a com mon law ju ris pru -
dence of them. In other words, even if we agree to adopt a
Char ter con ceived as a liv ing tree, we still have no rea son to 
sup port the prac tice of ju di cial re view. Why should we sup -
pose that Char ter ques tions about the ap pro pri ate lim its to
gov ern ment power are better an swered by a few weath ered
heads in cham bers than by some other body like Par lia -
ment or Con gress, whose re spon si bil ity it is in some ju ris -
dic tions, e.g. New Zea land, to de ter mine and ob serve their
own Char ter lim its? Here are some rea sons, some of them
fa mil iar, for think ing that we might in deed be well served
by the judges.

We must be gin by ac knowl edg ing that there is no rea son, 
in prin ci ple, why judges must be as signed the task of in ter -
pret ing and en forc ing the ab stract moral pro vi sions of a
Char ter. As noted, it is cer tainly pos si ble to re quire that a
leg is la ture ob serve its own Char ter lim its – though for fairly 
ob vi ous rea sons, this seems a bit like putt ing the fox in
charge of the hen house. An other pos si bil ity is to re quire,
in any hard case in which gov ern ment ac tion is rea son ably
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judged by a court to in fringe a Char ter right, that the case
be re ferred back to the en act ing body for au thor i ta tive set -
tle ment. There is ob vi ously very good rea son, how ever, why
no con tem po rary sys tem (of which I am aware) ac tu ally
pur sues this par tic u lar model in deal ing gen er ally with
hard cases. Such cases are so nu mer ous, and com plex in
their par tic u lar ity, that an al ready over-loaded leg is la ture
would be swamped were it to as sume the re spon si bil ity to
de cide them all. This is among the rea sons why we opt for a 
di vi sion of la bour and nor mally as sign the task of de cid ing
hard cases to judges.21 But if this is true gen er ally, then
why should we make an ex cep tion when the hard case in -
volves an un fore seen po ten tial vi o la tion of a con sti tu tional
right?

One rea son might be the height ened sig nif i cance of a typ -
i cal Char ter case – what is at stake, af ter all, are con sti tu -
tional rights and val ues of great sig nif i cance, and more of -
ten than not, deep po lit i cal and moral dis agree ment. Surely 
leg is la tures can find the time to deal with this lim ited range 
of cases. I’m not so sure, how ever. The num ber of cases in
which, for ex am ple, the Ca na dian Char ter fig ures is enor -
mous. These in clude, not only all those land mark de ci sions
which make the head lines and gen er ate all the con tro versy. 
They also in clude, in far greater num bers, all those cases in 
which judges, care fully and de lib er ately, and with out much 
fan fare, in ter pret, de velop and ap ply the Char ter in de cid -
ing the many cases in which the Char ter is rel e vant. Were
all such cases re turned to the leg is la ture for de ci sion, I sus -
pect that the wheels of gov ern ment truly would grind to a
screech ing halt.

Yet an other rel e vant con sid er ation is the pos si bil ity that
judges are better sit u ated than leg is la tors to de cide the
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kinds of moral is sues which typ i cally arise in Char ter
cases. Were their con texts of de ci sion-mak ing iden ti cal, we
might agree with Crit ics that there is no rea son to pre fer
the de ci sions of a few unelected peo ple to those of a much
larger group of elected peo ple com mand ing far greater re -
sources, and better able to rep re sent, in their joint de lib er a -
tions, the full range of rea son able views bear ing on the
ques tions at hand. But are the de ci sional con texts iden ti -
cal? I’m not so sure. Even a Critic must ac knowl edge the
pow er ful po lit i cal forces work ing against re spon si ble,
fair-minded de ci sion-mak ing by leg is la tors – fac tors like po -
lit i cal pres sure to heed the de mands of a self-in ter ested
ma jor ity bent on ig nor ing or even sup press ing the le git i -
mate in ter ests of a vul ner a ble mi nor ity, or the pres sure to
bow to the de mands of a Prime Min is ter wield ing the im -
mense power of party dis ci pline. These are forces to which
judges are largely im mune, thanks to the doc trine of ju di -
cial in de pend ence. So there are fa mil iar stra te gic rea sons
for think ing that de ci sions about whether an act of gov ern -
ment has unforeseeably in fringed a Char ter right might
some times be better left to judges.

But it would be a mis take, I think, to ig nore the fol low ing 
equally im por tant points. For rea sons of prac ti cal ne ces sity, 
leg is la tures al most al ways rely on the blunt in stru ment of
gen eral leg is la tion, that is, leg is la tion uti liz ing terms which
des ig nate gen eral classes of per sons, gen eral fea tures of
gen er ally re cur ring sit u a tions, and so on. If so, then what -
ever so lu tion a leg is la ture pro poses to solve a hard case in -
volv ing the al leged im pact of its leg is la tion on a Char ter
right is likely to meet with the very same fate as the orig i nal 
leg is la tion. That is, it is likely to find its way back to the
leg is la ture where a still fur ther at tempt to map out, in ca -
non i cal gen eral terms, a so lu tion to a fur ther hard case will 
have to be made. It is not easy to imag ine in tel li gi ble, gen -
eral leg is la tion which could some how sen si bly cover the va -
ri ety of dif fer ent kinds of hard case which have been de -
cided un der, say, the equal ity pro vi sions of the Ca na dian
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Char ter.22 One cel e brated vir tue of the com mon law is its
abil ity, ow ing to its in her ent adapt abil ity and fa cil ity for in -
cre men tal change through case by case rea son ing, to es -
cape these of ten trou ble some fea tures of gen eral stat u tory
re gimes. Chief Jus tice Maclachlin al luded to this fea ture in
Labaye when she re marked that:

De ve lo ping, a wor ka ble theory of harm [in ap plying the new
harm-ba sed test of obs ce nity and in de cency] is not a task for 
a sin gle case. In the tra di tion of the com mon law, its full ar -
ti cu la tion will come only as jud ges con si der di ver se si tua -
tions and ren der de ci sions on them. Mo reo ver, the dif fi culty
of the task should not be un de res ti ma ted. We must pro ceed
in cre men tally, step by cau tious step.23

As the Chief Jus tice notes, pre ce dents do not rep re sent
at tempts to set tle is sues once and for all by way of fixed
gen eral rules. On the con trary, a pre ce dent is typ i cally said
to stand only for the ac tual de ci sion made on the is sue(s)
raised, and is rec og nized as pro vi sional and re vis able in
light of de vel op ing case law and the many new sit u a tions
brought to our at ten tion. Through such in cre men tal, piece
by piece changes, what of ten emerges, over time, is a body
of law which ex em pli fies a level of prac ti cal ra tio nal ity
which stat u tory re gimes strug gle to achieve. This, the life
blood of the com mon law, is some thing which the com mon
law con cep tion of Charters both al lows and cel e brates at
the level of con sti tu tional prac tice.

It may also, I haz ard to sug gest, be some thing which
judges are better trained than leg is la tors to ex em plify. Ron -
ald Dworkin cer tainly thinks so. In his view,
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…ques tions of spe cu la ti ve con sis tency —[that is] ques tions
that test a theory of rights by ima gi ning cir cums tan ces in
which that theory would pro du ce unac cep ta ble re sults— are
li kely to be of im por tan ce in an ar gu ment about par ti cu lar
rights, be cau se no claim of right is sound if it can not stand
the test of hypot he ti cal coun ter-exam ple. But the tech ni que
of exa mi ning a claim of right for spe cu la ti ve con sis tency is
[Dwor kin sug gests] a tech ni que far more de ve lo ped in jud ges 
than in le gis la tors or in the bulk of the ci ti zens who elect le -
gis la tors.24

It would be fool ish to push these last points too far with -
out a good deal more ar gu ment – some of which I at tempt
to pro vide in my book A Com mon Law The ory of Ju di cial Re -
view: The Liv ing Tree.25 But per haps I have said enough to
war rant one fi nal, ten ta tive con clu sion: There is sig nif i cant
prom ise in the idea that a Char ter both can and should be
de signed and un der stood as the com mon law model sug -
gests, as a set of mod est, rea son able com mit ments de vel -
oped and ap plied over time in a case-by-case man ner by
judges in part ner ship with other gov ern ment bod ies. In
stat ing this con clu sion, I want to stress the idea of part ner -
ship. Far too of ten judges who de cide Char ter cases are
crit i cized for claim ing su pe rior moral in sight and au thor ity
over leg is la tures. But as we can now see, this need not be
so. The role of leg is lat ing gen eral rules whose po ten tial
moral con se quences can not al ways be fore seen or fully ap -
pre ci ated in ad vance, and in the ab stract, is fully com pat i -
ble with the role, in vested in an other body, of de cid ing what 
must be done when those po ten tial moral con se quences are 
brought to our at ten tion in par tic u lar cases. Seen in this
light, judges and leg is la tors need not be seen as in com pe ti -
tion with each other over who has the better moral vi sion.
On the con trary, they can —and I think should— be viewed 
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as con trib ut ing, in their own dis tinc tive ways, to the
achieve ment of a mor ally en light ened rule of law. If we de -
cline to view our Charters as fool ish at tempts to es tab lish,
in ad vance and in the dark (as Hart might have put it) an
ar ray of fixed con straints on acts of gov ern ment, and see
them in stead as liv ing trees whose roots are fixed by pre ce -
dent and the terms cho sen to ex press the Char ter’s moral
com mit ments, but whose branches can be al lowed to grow
over time through the case-by-case de vel op ment of a com -
mon law ju ris pru dence of moral rights, we stand a better
chance of sat is fy ing both of Hart’s two fun da men tal needs,
and of rec on cil ing Charters with our self im age as self-gov -
ern ing, au ton o mous rights bear ers who, un for tu nately, do
not have all the an swers.26
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