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THE LIVING TREE: FIXITY AND FLEXIBILITY
A GENERAL THEORY OF (JUDICIAL REVIEW

IN A) CONSTITUTIONAL DEMOCRACY?*

Imer B. FLORES**

Re su men:

En este ar tícu lo el au tor in ten ta eva luar el li bro más re cien te de Wil frid
J. Wa lu chow, al ca rac te ri zar su ob je ti vo prin ci pal, a sa ber: pro por cio nar
una me jor ex pli ca ción del con trol ju di cial de la cons ti tu cio na li dad en
una de mo cra cia cons ti tu cio nal me dian te la me tá fo ra del “ár bol vi vien te”;
al cues tio nar un ar gu men to, pre ci sa men te el que re du ce di cha me tá fo ra
a la me to do lo gía (de aba jo ha cia arri ba) del com mon law; y, al re-de sa rro -
llar una al ter na ti va, es pe cí fi ca men te al iden ti fi car la mo ra li dad po lí ti ca
cons ti tu cio nal de la co mu ni dad, a par tir de una en mien da ami ga ble,
mis ma que ya está ex plí ci ta —o has ta cier to pun to im plí ci ta— en ella, i.
e. no sólo por los juz ga do res sino tam bién por los le gis la do res, in clui dos
los cons ti tu yen tes ori gi na rios y re vi so res o re for ma do res, y otros ope ra -
do res ju rí di cos, in clui dos abo ga dos y ciu da da nos, lo cual al fi nal de
cuen tas le dará el pun to.
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* Com ment to Wa lu chow, Wil frid J., A Com mon Law Theory of Ju di cial Re -
view. The Li ving Tree, Cam brid ge, Cam brid ge Uni ver sity Press, 2007, pre sen ted in
a Round ta ble at Insti tu to de Inves ti ga cio nes Ju rí di cas, Uni ver si dad Na cio nal Au -
tó no ma de Mé xi co (UNAM), Mé xi co City, June 27th, 2007. (He rei naf ter the re fe -
ren ces to the book are in clu ded di rectly in the text and in bet ween pa rent he ses.)
For a sketch of the ar gu ments, vid. “Cons ti tu tions as Li ving Trees: An Idiot De -
fends”, Ca na dian Jour nal of Law and Ju ris pru den ce, No. 43, 2005, p. 207; and, for 
a sum mary of the book, vid. “A Com mon Law Theory of Ju di cial Re view”, Pro ble -
ma. Anua rio de Fi lo so fía y Teo ría del De re cho, No. 1, Mé xi co, UNAM, Insti tu to de
Inves ti ga cio nes Ju rí di cas, 2007, pp. 117-139. Vid. also Men des, Con ra do Hüb ner, 
“Book No ti ce”, The Cam brid ge Law Jour nal, No. 66, 2007, p. 471.

** Pro fes sor-Re sear cher, Insti tu to de Inves ti ga cio nes Ju rí di cas, Uni ver si dad
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Abstract:

In this ar ti cle the au thor aims to as sess Wilfrid J. Waluchow’s more re cent 
book, by de pict ing its main aim, namely to pro vide a better un der stand ing 
of ju di cial re view in a con sti tu tional de moc racy via the “liv ing tree” met a -
phor; by dis ap prov ing an un war ranted claim, pur posely to re duce the
met a phor to the com mon law (bot tom-up) meth od ol ogy; and by re-de vel op -
ing his al ter na tive, spe cif i cally to iden tify the com mu nity’s con sti tu tional
po lit i cal mo ral ity, with a friendly amend ment, which is al ready ex plicit
—or at least some how im plicit— on it, i.e. not only by judges but also by
leg is la tors, in clud ing fram ers, amenders or re form ers, and other le gal of fi -
cials, in clud ing law yers and cit i zens, which at the end will grant him the
point.
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[A]ll sys tems, in dif fer ent ways, com -
pro mise be tween two so cial needs:
the need for cer tain rules which
can, over great ar eas of con duct,
safely be ap plied by pri vate in di vid -
u als to them selves with out fresh of -
fi cial guid ance or weigh ing up of so -
cial in ter ests, and the need to leave
open, for lat ter set tle ment by an in -
formed of fi cial choice, is sues which
can only be prop erly ap pre ci ated
and set tled when they arise in a
con crete case…

H. L. A. HART, The Con cept of Law,

1961.

SUMMARY: I. In tro duc tion. II. The Liv ing Tree Met a phor. III. To -
wards a Better Un der stand ing of Ju di cial Re view:
The De bate. IV. Waluchow’s Al ter na tive: A Com -
mon Law The ory of Ju di cial Re view. V. An Amend -
ment to Waluchow’s Al ter na tive: A Gen eral The ory
of (Ju di cial Re view in a) Con sti tu tional De moc racy?
VI. Other In sti tu tional Forces and Re quire ments:
Judges, Leg is la tors, other Le gal Of fi cials, Law yers
and Cit i zens. VII. Con clu sion.

I. INTRODUCTION

Tak ing the Con sti tu tion and the Char ter Rights se ri ously is 
one of the aims of Wilfrid J. Waluchow’s A Com mon Law
The ory of Ju di cial Re view. The Liv ing Tree and tak ing the
claims of this book se ri ously is one of the am bi tions of mine 
for this roundtable and here in af ter, as Jules Verne might
put it “around the world for eight days”.1 Clearly, in this
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1 The al lu sion to Jules Verne’s novel Around the World in Eight Days was
aimed, orig i nally, to sug gest that this com men tary was go ing to be one of a se ries of 
for mal and in for mal ex changes car ried all over the world not only in México City



case, Waluchow is a Ca na dian ver sion of the Eng lish man
Phileas Fogg, i.e. Phileas Hockey, and my self a Mex i can vi -
sion of his French as sis tant Passepartout, i. e. Passesfor-
ev ery thing or Pasaportodo —and in the Span ish translation 
Juan Picaporte.

Anal o gously, I will in tend: in the com ing first two sec -
tions, to praise dif fer ent as pects of his jour ney/voy age, al -
though I may from time to time get him into trou ble; in the
third, to ap praise what I con sider to be an un nec es sary de -
vi a tion that might de railed him from his con quest/prize;
and, in the last two, to raise his orig i nal route with what I
con sider to be a better trail to get him back railed on the
right track. In other words, I pre tend: (1) to de pict his main
aim, i.e. to pro vide a better un der stand ing of ju di cial re view 
in a con sti tu tional de moc racy via the “liv ing tree” met a -
phor; (2) to dis ap prove of an un war ranted claim, i.e. to re -
duce the “liv ing tree met a phor” to the com mon law (bot -
tom-up) meth od ol ogy; and (3) to re-de velop his al ter na tive,
i. e. to iden tify the com mu nity’s con sti tu tional po lit i cal mo -
ral ity, with a friendly amend ment, which is al ready ex plicit
—or at least some how im plicit— on it, i. e. not only by
judges but also by leg is la tors, in clud ing fram ers, amenders
or re form ers, and other le gal of fi cials, including lawyers
and citizens, which at the end will grant him a victory/win.

II. THE LIVING TREE METAPHOR

I ap plaud the “liv ing tree” met a phor as draw ing the pic -
ture of a “liv ing con sti tu tion” be yond the given por trait of a
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(México) but also in Cam bridge (United King dom) dur ing the “H. L. A. Hart Con fer -
ence” and in Krakow (Po land) dur ing the XXIII IVR World Con gress Law and Le gal
Cul tures in the 21st Cen tury: Di ver sity and Unity, in gen eral, and in a Spe cial Work -
shop “Charters, Con sti tu tions and De moc racy” or ga nized to as sess and dis cuss
Waluchow’s book, in par tic u lar. How ever, the con no ta tion draws a fur ther akin
re la tion ship be tween the as sis tance pro vided by one of the char ac ters (af fa ble
and em pa thetic) to an other and the as sess ment of fered by a com men ta tor (ami a -
ble and sym pa thetic) to an author. 



“dy namic con sti tu tion”.2 A dis tinc tion is help ful: al though,
liv ing be ings or things and non-liv ing be ings or things can
be dy namic, the lat ter are much more lim ited than the for -
mer. For in stance, a func tion ing ma chine can be set in mo -
tion and stopped, i.e. turn on and turn off, by some one or
some thing, in more or less ex pected and fore seen ways,
whereas an or gan ism has a life of its own and hence is ca -
pa ble of (re)act ing in dif fer ent and at some point un ex -
pected and un fore seen ways.3 To sum up the idea and its
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2 Al though there are dif fer ent ap proaches to con sti tu tional in ter pre ta tion and
not all ac cept the idea of the “liv ing con sti tu tion” —such as lit er al ism and
originalism— its dy namic fea ture has in creas ingly gained ac cep tance. How ever,
the al le gory of a “dy namic con sti tu tion” is very lim ited. Hence, I pre fer —de spite
the on go ing crit i cism mainly from the originalists— the “liv ing con sti tu tion” as por -
trayed in the “liv ing tree” anal ogy. Vid. Beard, Charles A., “The Liv ing Con sti tu -
tion”, An nals of the Amer i can As so ci a tion of Po lit i cal and So cial Sci ences, No. 185
(The Con sti tu tion in the 20th Cen tury), May, 1936, pp. 29-34; Fallon, Rich ard H.
Jr., The Dy namic Con sti tu tion. An In tro duc tion to Amer i can Con sti tu tional Law, Cam -
bridge, Cam bridge Uni ver sity Press, 2004; and Waluchow, Wilfrid J., In clu sive Le -
gal Pos i tiv ism, Ox ford, Ox ford Uni ver sity Press, 1994, p. 67: “those who claim that
judges should view the con sti tu tion as a ‘liv ing tree’ and in ter pret it in ways which
ex press an ever-chang ing view and de vel op ing po lit i cal mo ral ity”. Cfr. Bork, Rob ert 
H., “Neu tral Prin ci ples and Some First Amend ment Prob lems”, In di ana Law Jour -
nal, No. 47, 1971, p. 1; and, The Tempt ing of Amer ica. The Po lit i cal Se duc tion of the
Law, New York, The Free Press, 1990; Rehnquist, Wil liam H., “The No tion of a Liv -
ing Con sti tu tion”, Texas Law Re view, No. 54, 1976, p. 693; and Scalia, Antonin,
“Com mon-Law Courts in a Civil-Law Sys tem: The Role of the United States Fed eral
Courts in In ter pret ing the Con sti tu tion and Laws” and “Re sponse”, in A Mat ter of
In ter pre ta tion. Fed eral Courts and the Law, Prince ton, Prince ton Uni ver sity Press,
1997, pp. 3-47 and 129-149, and, “A Liv ing Con sti tu tion Does n’t Ex ist”, in
http://newsarchives.tamu.edu/sto ries/05/050505-10.html, on one side; and,
Ackerman, Bruce, “The Liv ing Con sti tu tion”, Har vard Law Re view, vol. 120, No. 7,
May, 2007, pp. 1737-1812; Balkin, Jack M., “Alive and Kick ing. Why No One Truly
Be lieves in a Dead Con sti tu tion”, in http://www.slate.com/id/2125226/; “Syn the -
siz ing Originalism and Liv ing Constitutionalism”, in http://balkin.blogspot.com/
2005/08/syn the siz ing-originalism-and-liv ing.html, “Con fu sion about Origina-
lism?”, in http://balkin.blogspot.com/2006/08/con fu sion-about-originalism. html;
and, Leiter, Brian, “Originalism Redux”, in http://leiterreports.typepad.com/blog/
2005/06/originalism_red.html; and “«Originalism Redux» Redux (with a re ply to
Solum)” in http://leiterlawschool.typepad.com/leiter/2006/08/originalism_red. html,
on the other.

3 Else where I have pointed out the in trin sic lim i ta tions of think ing of law
—and for that pur pose the con sti tu tion and its re con sti tu tion via con sti tu tional
reenactments and amend ments or re forms— in merely me chanic-phys i cal terms.
Vid. Flores, Imer B., “Re con sti tut ing Con sti tu tions —In sti tu tions and Cul ture. The
Mex i can Con sti tu tion and NAFTA: Hu man Rights vis à vis Com merce”, Florida
Jour nal of In ter na tional Law, vol. 17, no. 3, De cem ber, 2005, pp. 695-698. Some -



im pli ca tions to the bal ance be tween the need for fix ity and
flex i bil ity, let me start by quoting Waluchow himself (p. 55):

If… one views a cons ti tu tion as a “li ving tree” that grows and 
adapt to con tem po rary cir cums tan ces, trends, and be liefs
and who se cu rrent and con ti nued aut ho rity rests on its jus -
ti ce or on fac tors like the con sent, com mit ment, or so ve -
reignty of the peo ple-now, not the fra mers or the peo -
ple-then, then one will be far less li kely to find such ap peals
(i.e. the appeal to fi xity, not fle xi bi lity) con clu si ve, or even
par ti cu larly re le vant.

In short, it is “a tree that is very much alive” (p. 69)
—and I might add— “and kick ing” to fol low Balkin’s idea. A
“liv ing thing” ca pa ble of “or ganic growth” (p. 183, fn 6): a
tree which has roots al ready fixed and sta ble (or en trenched 
and writ ten), as well as flex i ble and adapt able branches to
be con tin u ously fixed and re-fixed (or to be en trenched and
writ ten, and —if you want— to be re-en trenched and
re-written).

Let me ad vance that the “liv ing tree” met a phor, as such,
was in tro duced in Ed wards v. At tor ney Gen eral of Can ada
(also known as the “Per sons Case”), which was de cided in
1930 by the Privy Coun cil of the United King dom and rec -
og nized for Ca na di ans in Ca na dian Law most of the rights
in cluded now in the Char ter long be fore its in tro duc tion in
1982 (By the way, let me con grat u late the Ca na di ans for
the first 25 years of their liv ing Con sti tu tion; and, let me
ad vance that at some other point in time, I pre tend to de -
velop from this fact an ar gu ment against Waluchow’s inclu- 
sive legal positivism account.)
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how an or ganic-bi o log i cal al ter na tive is much more prom is ing. Cfr. Hayek,
Friedrich A. von, The Con sti tu tion of Lib erty, Chi cago, The Uni ver sity of Chi cago
Press, 1960, p. 70: “Our at ti tude ought to be sim i lar to that of the phy si cian to ward
a liv ing or gan ism: like him, we have to deal with a self-main tain ing whole which is
kept go ing by forces which we can not re place and which we must there fore use in
all we try to achieve. What can be done to im prove it must be done by work ing with
these forces rather than against them. In all our en deavor at im prove ment we must 
al ways work in side this given whole, aim at piece meal, rather than to tal, con struc -
tion, and use at each stage the his tor i cal ma te rial at hand and im prove de tails step
by step rather than at tempt to re de sign the whole”.



How ever, the no tion of the “liv ing con sti tu tion” as a “liv -
ing tree” can be traced back to Chief Jus tice John Mar shall, 
who, in McCulloch v. Mary land (1819), re call the na ture of
the Con sti tu tion and its in ter pre ta tion: “[W]e must never
for get that it is a con sti tu tion we are ex pound ing… [a con -
sti tu tion does not] par take of the pro lix ity of a le gal code…
a con sti tu tion, in tended to en dure for ages to come, and,
con se quently, to be adapted to the var i ous cri ses of hu man
af fairs”. And, one cen tury af ter, Jus tice Ol i ver Wendell
Holmes Jr., in his dis sent in Abrams v. United States (1919), 
rec ol lected: “[O]ur Con sti tu tion… is an ex per i ment, as all
life is an ex per i ment”.4 And, one year later, in Mis souri v.
Hol land (1920), remembered:

When we are deal ing with words that are also a constitutent
act, like the Con sti tu tion of the United States, we must re al -
ize that they have called into life a be ing the de vel op ment of
which could not have been fore seen com pletely by the most
gifted of its be get ters. It was enough for them to re al ize or to
hope that they had cre ated an or gan ism; it has taken a cen -
tury and has cost their suc ces sors much sweat and blood to
prove that they cre ated a na tion. The case be fore us must be 
con sid ered in the light of our whole ex pe ri ence and not
merely of what was said a hun dred years ago.

Like wise, in those same years, Jus tice Louis D. Brandeis
re mem bered: “Our Con sti tu tion is not a straight jacket. It is 
a liv ing or gan ism. As such, it is ca pa ble of growth or ex pan -
sion and ad ap ta tion to new con di tions. Growth im plies
changes, po lit i cal, eco nomic and so cial”.5 And, sim i larly,
Jus tice Benjamin N. Cardozo, in The Growth of the Law
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4 Cfr. Holmes, Ol i ver Wendell Jr., “Book No tices”, Amer i can Law Re view, No.
14, Jan u ary, 1880, p. 234; and The Com mon Law, New York, Do ver, 1991, (orig i -
nally pub lished in 1881), p. 1: “The life of the law has not been logic: it has been ex -
pe ri ence”.

5 Louis D. Brandeis quoted (from Brandeis Pa pers, Har vard Law School) by
Brennan, Wil liam J., “Why Have a Bill of Rights?”, Ox ford Jour nal of Le gal Stud ies,
No. 9, 1989, p. 426.



—the se quel to his fa mous The Na ture of the Ju di cial Pro -
cess— re minded:6

The law of our day fa ces a two fold need. The first is the need
of some res ta te ment that will bring cer tainty and or der out
of the wil der ness of pre ce dent. This is the task of le gal scien -
ce. The se cond is the need of a phi lo sophy that will me dia te
bet ween the con flic ting claims of sta bi lity and pro gress, and
supply a prin ci ple of growth.

III. TOWARDS A BETTER UNDERSTANDING OF JUDICIAL

     REVIEW: THE DEBATE

I ad mire the way the de bate was framed and re-framed
by Waluchow not only by in tro duc ing help ful dis tinc tions
but also by pre sent ing the de bate itself.

On the one hand, I am cer tain that the book con tains an a -
lyt i cal and crit i cal dis tinc tions, which are quite help ful to
un der stand the im por tance of the de bate: Rex/Re gina, sov -
er eign/gov ern ment, lim ited/un lim ited, con sti tu tional law/
con sti tu tional con ven tion, pro ce dural con cep tion of de moc -
racy/con sti tu tional con cep tion of de moc racy, Regas/De mos, 
Her cu les/Ulys ses —re-la beled here as Atticus (on be half of
Atticus Finch, the char ac ter of the fic tional novel To Kill the
Mock ing bird, a law yer, bru tally hon est, highly moral, and a
tire less cru sader for good causes —even hope less ones),7 ex -
pressed wishes/best in ter ests, au then tic-gen u ine wishes/
unauthentic-not gen u ine ones, “top-down”/“bot tom-up” meth-
odologies, peo ple-then/peo ple-now, and so on.

On the other hand, I am con fi dent that the book in cludes 
an ex ten sive and ex haus tive anal y sis and crit i cism of all
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6 Cardozo, Benjamin N., The Growth of the Law, New Ha ven, Yale Uni ver sity
Press, 1924, p. 1. Cfr. The Na ture of the Ju di cial Pro cess, New Ha ven, Yale Uni ver -
sity Press, 1921.

7 Al though I am sym pa thetic with the idea of le gal of fi cials, in clud ing law yers
and cit i zens, re sem bling Atticus Finch, highly eth i cal and moral ap proach to law, I
fear that leg is la tors are not or at least do not tend to be as him. Clearly, judges nei -
ther are nor tend to be like him.



the ar gu ments, claims, ex am ples, and ob jec tions, em bed -
ded in the stan dard case for Ju di cial Re view as well of all
coun ter-ar gu ments, claims, ex am ples, and ob jec tions, im -
planted in the crit ics’ case against it, in clud ing their “Ar gu -
ment from De moc racy”. In fact, it is hard to imag ine, even
one sin gle ar gu ment, claim, ex am ple, or ob jec tion and their 
cor re spond ing coun ter-ar gu ment, claim, ex am ple, or ob jec -
tion, made by both the ad vo cates and the crit ics of writ ten
en trenched Charters and Ju di cial Re view, such as Ron ald
Dworkin and Jeremy Waldron, respectively, or any other
authors known, left out.

Let me point out that af ter a bril liant ex po si tion of both
the stan dard case and the crit ics case, Waluchow starts a
no less bril liant ex plo ra tion of the pos si ble routes for an on -
go ing de bate. In stead of talk ing past each other as no
threat or thwart has been im posed unto the road, he de -
cided cou ra geously, rather than tak ing a long de tour or a
short-cut tak ing him no where, to face the dan gers and ob -
struc tions blocking the road ahead.

Faced with the op tion of aban don ing en trenched writ ten
Charters and Ju di cial Re view al to gether as Waldron ad -
vised —or at least par tially as Tom Camp bell ad vo cated, by
adopt ing a leg is la tive Bill of Rights to be en forced not by
courts but by leg is la tures—8 Waluchow de vel oped an al ter -
na tive to it, which con sti tutes a better un der stand ing of the 
role of Charters Rights and Ju di cial Re view in a Consti-
tutional Democracy.

IV. WALUCHOW’S ALTERNATIVE: A COMMON LAW

        THEORY OF JUDICIAL REVIEW

I agree with al most ev ery thing Waluchow says, in the six
chap ters of the book, in clud ing the con clu sions but I have a 
small prob lem with one of the pre mises (some one might
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8 Cfr. Camp bell, Tom, “Leg is lat ing Hu man Rights”, in Wintgens, Luc J. (ed.),
The The ory and Prac tice of Leg is la tion: Es says on Legisprudence, Aldershot,
Ashgate, 2005, pp. 219-238.



even think that it is a con clu sion in it self). My feel ing is
that this prem ise (or con clu sion) is un nec es sary for the
main ob jec tive. I re fer mainly to the fifth chap ter or at least
to some thing within its core. It is not truly a small, but a
big problem.

My hunch is that through out the book Waluchow has
been for mu lat ing pow er ful ar gu ments not only for a better
un der stand ing of Charters Rights and Ju di cial Re view in a
Rep re sen ta tive De moc racy (or for those hav ing a Pro ce dural 
Con cep tion of De moc racy) but also for lim ited gov ern ment
in a Con sti tu tional De moc racy (or for those hold ing a Con -
sti tu tional Con cep tion of De moc racy), where both leg is la -
tion and ad ju di ca tion, leg is la tures and courts, leg is la tors
and judges, are com pat i ble with their re spec tive lim its and
pow ers not merely func tion ing but co ex ist ing in a di vi sion
of labor as complementary and not merely by controlling
each other.

In ad di tion, even more pre cisely, the prob lem is with cir -
cum scrib ing the al ter na tive to the Com mon Law meth od ol -
ogy, which is char ac ter ize as a bot tom-up one to meet the
chal lenge that dis agree ment co mes all the way down: sug -
gest ing that it is pos si ble to re vise Char ter Rights by Ju di cial 
Re view at the point of their ap pli ca tion. The ap proach ech oes 
H. L. A. Hart’s to-the-cen ter moves, which re sem bles Ar is -
totle’s mid dle term. Let me re phrase it: Com mon Law rea -
son ing is re vis able at the point of ap pli ca tion, whereas Stat -
u tory Law is not. Char ter Rights, which re sem ble fixed
Stat u tory Law in the sense that they are en trenched and
writ ten, re quire a flex i ble ap pli ca tion sim i lar to the one of
Com mon Law. Hence, the Com mon Law meth od ol ogy ap -
pears to be the way out. Ac tu ally, as I said, it seems the way 
up to face dis agree ment all the way down.

My gut feel ing is that this is not the case. It might be the
case for an un-en trenched un writ ten Char ter con structed
all the way up by judges alone as judge made-law, but not
to an en trenched writ ten one, in which leg is la tors, in clud -
ing fram ers, amenders or re form ers have a say: they have
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al ready said some thing and are en ti tled to say some thing
else. Keep in mind that Bill of Rights are, in most coun tries, 
now a days, both en trenched and writ ten, and en forced, ap -
par ently, with a Com mon Law meth od ol ogy in Com mon
Law coun tries, and, ar gu ably, with a some what dif fer ent
meth od ol ogy (1) in non-Com mon Law coun tries, such as
Civil/Ro man Law ones, for in stance, Co lom bia, Ger many,
It aly, Spain and, for that pur pose, México; (2) in the rest of
the world and even by re gional courts on hu man rights,
such as the Eu ro pean, the Inter-Amer i can and the Af ri can;
and, (3) in por tions of Com mon Law coun tries, with strong
Civil/Ro man Law back grounds, for in stance, Louisiana in
the United States of America and Quebec in Canada.

How ever, it is clear that the dif fer ences be tween the Com -
mon Law and the Civil Law sys tems and their re spec tive
meth od ol o gies tend to be ex ag ger ated, over drawn and over -
stated, whilst both sys tems are get ting closer and re sem ble
each other more ev ery day. Ac tu ally, it might be ar gued
that the for mer is more flex i ble than fixed, while the later is 
more fixed than flex i ble. But both, in deal ing with pre ce -
dents, have found a bal ance be tween these two com pet ing
needs for fix ity and flex i bil ity. Hence, it is pos si ble to be
think ing of a shared meth od ol ogy and a much more sim i lar
way of rea son ing all across the board. It is, cer tainly,
“some thing like” the Com mon Law, but not the Com mon
Law per se.

For the pur pose of iden ti fy ing the puz zling Com mon Law
fea tures, Waluchow quotes a sum mary made by Fred er ick
Schauer in his book re view of The Na ture of the Com mon
Law of Melvin Aron Eisenberg.9 In short, the rules of the
Com mon Law: (1a) are no where canonically for mu lated or
there is no sin gle au thor i ta tive for mu la tion; (2a) are not
made by leg is la tures, but by courts; (3a) are cre ated by
courts in the very pro cess of ap pli ca tion (and ap plied ret ro -
ac tively to facts aris ing prior to the es tab lish ment of the
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9 Vid. Eisenberg, Melvin Aron, The Na ture of the Com mon Law, Cam bridge,
Mas sa chu setts, Har vard Uni ver sity Press, 1988.



rule); and (4a) are not only cre ated in ter sti tially but also
mod i fied or re placed when its ap pli ca tion would gen er ate a
ma lig nant re sult in the case at hand.10

To the con trary, Char ter Rights: (1b) are ev ery where for -
mu lated, al though with open tex ture and vague terms that
cer tainly do not pro vide a sin gle (straight for ward) au thor i ta -
tive for mu la tion; (2b) are nei ther made by leg is la tures nor
by courts, but drafted orig i nally into a au thor i ta tive source
such as the Con sti tu tion or in a Bill or Char ter of Rights, as 
well as in cor po rated to it by means of Con sti tu tional Con -
ven tions and Con sti tu tional Amend ments or Re forms, by its 
fram ers, amenders or re form ers, and cer tainly re de fined or
re made by both leg is la tures and courts, via leg is la tion and
its ap pli ca tion-in ter pre ta tion; (3b) are not cre ated out of the 
blue by courts in the pro cess of ap pli ca tion (and hence not
nec es sar ily ap plied ret ro ac tively), but cer tainly re vis able by
them at point of ap pli ca tion; and (4b) are nei ther cre ated
in ter sti tially nor mod i fied or re placed, when its ap pli ca tion
would gen er ate a ma lig nant re sult in the case at hand —or
at least no need to be, for example, remember the racial
segregation cases in the United States of America.

Fur ther more, the Com mon Law meth od ol ogy as such was 
not di rected to de let ing or sub tract ing rules from the sys -
tem but to in sert ing and add ing other rules to it. Jus tice
Antonin Scalia stated: “It should be ap par ent that by rea -
son of the doc trine of stare decisis… the com mon law grew
in a pe cu liar fash ion —rather like a Scrab ble board. No rule 
of de ci sion pre vi ously an nounced could be erased, but
qual i fi ca tions could be added to it”.11

So far there is no con clu sive ar gu ment for sus tain ing
that the Com mon Law meth od ol ogy is the de fin ing one un -
der ly ing Char ter cases. Some how it is true that by lack ing a 
sin gle (straight for ward) for mu la tion, due to the fact of be ing 
en acted —and re en acted— with open tex ture and vague
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10 Schauer, Fred er ick, “Is the Com mon Law Law?”, Cal i for nia Law Re view, No.
77, p. 455.

11 Cfr. Scalia, Antonin, “Com mon-Law Courts…”, cit., note 2, p. 8.



terms, Char ter Rights re quire to be con stantly re vised at
the point of ap pli ca tion in case-by-case sce nar ios and from
time-to-time. Cer tainly, I am not rul ing out that “some thing 
like” the Com mon Law —or at least the Com mon Law in
part or par tially— plays a de fin ing part and a key role here
and else where. Keep in mind Eisenberg in tro duc tory re -
marks:12

My pur po se here is to de ve lop the ins ti tu tio nal prin ci ples
that go vern the way in which the com mon law is es ta blis hed
in our so ciety [i. e. a Com mon Law country, such as the Uni -
ted Sta tes of Ame ri ca]. Much of our law de ri ves from ru les
laid down in cons ti tu tions, sta tu tes, or ot her aut ho ri ta ti ve
texts that the courts must in ter pret but may not re for mu la -
te. The com mon law, in con trast, is the part of the law that is 
wit hin the pro vin ce of the courts them sel ves to es ta blish. In
some areas of law, like torts and con tracts, com mon law ru -
les pre do mi na te. In ot her areas, like cor po ra tions, they are
ex tre mely im por tant. In all areas, even tho se that are ba si -
cally cons ti tu tio nal or sta tu tory, they fi gu re at least in ters ti -
tially.

Ad di tion ally, I can hardly imag ine Waldron and Dworkin
—or some one else for that ef fect— not com ing af ter
Waluchow for his move.

On the one hand, Waldron —or any other critic— might
hold him ac count able for not tak ing the leg is la tors and leg -
is la tures se ri ously by not ac com mo dat ing them into the
the ory. Why in sist on judges and courts as the one and
only (fi nal) sole law-mak ers or in ter pret ers of Char ter
Rights? What about leg is la tors, in clud ing fram ers, amend-
ers or re form ers? It does not suf fice to af firm. “The re sult [of 
mix ing Hart, Reaume, and Schauer] is our al ter na tive
model of Charters and their le git i macy, the com mon law
con cep tion, which in no way un der mined by the circum-
stances of politics” (p. 209).
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12 Eisenberg, Melvin Aron, The Na ture of the Com mon Law, cit. note 9, p. 1. Cfr.
Calabresi, Guido, A Com mon Law Re view for the Age of Stat utes, Cam bridge, Mas -
sa chu setts, Har vard Uni ver sity Press, 1981.



On the other hand, Dworkin —or any other ad vo cate—
might hold him ac count able for ob scur ing what judges and
courts do by sug gest ing that it is all the way up flex i ble in -
ter pre ta tion: Is it re ally a bot tom-up meth od ol ogy, all the
way up flex i ble in ter pre ta tion, re gard less of the fix ity, i.e.
en trenched and writ ten char ac ter, of Charters? I guess not. 
What’s more do ing it, i.e. ad mit ting that it is the Com mon
Law bot tom-up meth od ol ogy, will be like say ing that the liv -
ing tree grows from the branches to wards the roots and
that will amount to throw ing the metaphor away with the
bath water.

To sum up, my claim is that “The Liv ing Tree” is not
merely “A Com mon Law The ory of Ju di cial Re view”, since it
is much more than that: “A Gen eral The ory of (Ju di cial Re -
view in a) Con sti tu tional De moc racy”. On one side, it is a
gen eral the ory and meth od ol ogy be yond the bound aries of
the Com mon Law sys tem and its bot tom-up meth od ol ogy;
and, on the other, it is not lim ited to the role that judges
play in Ju di cial Re view, but to their role in a Con sti tu tional 
De moc racy and its com pat i bil ity with the one played by leg -
is la tors, in clud ing fram ers, amenders and re form ers, as
well as other le gal of fi cials and operators, such as lawyers
and citizens.

Waluchow can eas ily an swer to my ob jec tion by say ing
that (1) he is in ter ested in de vel op ing a Com mon Law The -
ory of Ju di cial Re view for Com mon Law coun tries with a
Com mon Law meth od ol ogy or sys tem; and (2) he is in ter -
ested nei ther in a Gen eral The ory of Ju di cial Re view nor to
be ap plied to a Con sti tu tional De moc racy. How ever, I am
cer tain that it is the con trary, since he is truly in ter ested in 
pro vid ing a better un der stand ing of Char ter Rights and Ju -
di cial Re view, i.e. a gen eral de scrip tion-ex pla na tion, to be
ap plied all across the board. But why la beled it as a Com -
mon Law, bot tom-up meth od ol ogy, when it is nei ther truly
so nor need to be the case? It might be “some thing like” the 
Com mon Law, but not per se. In other word, some thing
shared in com mon by all le gal sys tems with writ ten en -
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trenched Bill or Charters of Rights and Ju di cial Re view.
Hence, the quest for an al ter na tive, i.e. an amendment or
reform to his alternative, is indispensable.

V. AN AMENDMENT TO WALUCHOW’S ALTERNATIVE:
    A GENERAL THEORY OF (JUDICIAL REVIEW IN A)
    CONSTITUTIONAL DEMOCRACY?

My amend ment, fol low ing Waluchow’s Hartian move, can
also be la beled as oc cu py ing the cen ter-mid dle. My claim is
that, in Char ter cases, we start with the in ter pre ta tion of
the text, a fixed en trenched and writ ten Char ter of Rights,
with open-tex ture and vague terms, some thing like a Stat u -
tory Law, top-down meth od ol ogy; and, then, only then, we
con front it —at the point of ap pli ca tion— with “some thing
like” a Com mon Law, bot tom-up meth od ol ogy, as Walu-
chow rightly claims.

Clearly, it is not all the way-down Stat u tory Law ap pli ca -
tion by a judge com pletely def er en tial to what ever the leg is -
la tor, in clud ing the framer, the amender or the re former,
said; nor all the way-up Com mon Law re vi sion at the point
of ap pli ca tion as judge-made law. It is a dif fer ent meth od ol -
ogy one that re quires a meet ing point, as the one pro vided
by Waluchow him self in chap ter sixth, i. e. find ing the com -
mu nity’s con sti tu tional mo ral ity, by us ing “some thing like”
John Rawls’ “re flec tive equi lib rium” —or even “some thing
like” H. L. A. Hart’s “crit i cal re flec tive at ti tude”.13
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13 Vid. Rawls, John, A The ory of Jus tice, Cam bridge, Mas sa chu setts, Har vard
Uni ver sity Press, 1971, pp. 20-21, 48-51, and so (In the re vised ed., 1999, pp.
18-19, 42-45 and so). Hart, H. L. A., The Con cept of Law, Ox ford, Ox ford Uni ver sity
Press, 1961, p. 56 (In the 2nd. ed. “With a Post script ed ited by Penelope A. Bulloch
and Jo seph Raz”, 1994, p. 57.) For a con ti nen tal al ter na tive to Rawls, vid.
Habermas, Jürgen, “Rec on cil i a tion Through the Pub lic Use of Rea son: Re marks on 
John Rawls’s Po lit i cal Lib er al ism”, Jour nal of Phi los o phy, No. 92, 1995, pp.
109-131; and Be tween Facts and Norms. Con tri bu tions to a Dis course The ory of Law
and De moc racy, Cam bridge, Mas sa chu setts: MIT Press, 1996. Else where I have
crit i cized Hart’s “crit i cal re flec tive at ti tude” as de vel oped un crit i cally by one of his
dis ci ples but en dorsed the ne ces sity of adopt ing the in ter nal point of view and the
neediness for a crit i cal re flec tive at ti tude —or at least “some thing like” it. Vid.
Flores, Imer B., “In the Dark Side of the Con ven tion al ity The sis?”, in Villanueva,



One part of which is al ready fixed, as a sort of pre-com -
mit ment, but drafted in open-tex ture and vague terms, by
the way flex i ble which re quired to be re-fixed, adapted in
case-by-case sce nar ios and from time to time, by courts
and judges, but leav ing space for leg is la tures and leg is la -
tors, in clud ing fram ers, amenders or re form ers, as well as
other le gal of fi cials, to play a key role in other stages of the
po lit i cal pro cess or as Waldron puts it in the cir cum stances 
of pol i tics. But this com plex meth od ol ogy is com pat i ble
with the one por trayed, by some ad vo cates of the stan dard
case for Ju di cial Re view, such as Dworkin’s “in teg rity
model”, in clud ing both fit and moral value or worth, or
John Hart Ely’s “rep re sen ta tion re in force ment model”, in -
cor po rat ing the rep re sen ta tion of mi nor i ties at the same
time of bal anc ing both the im pos si bil ity of a (strict) clause-
bound interpretivism and the ne ces sity of dis cov er ing fun -
da men tal val ues.14

In my opin ion, the meth od ol ogy re quires to keep a com -
plex bal ance not only be tween fix ity and flex i bil ity but also
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Enrique (ed.), Stud ies in So cial, Po lit i cal and Le gal Phi los o phy. Phi los o phy of Law
and of Pol i tics, Am ster dam, Rodopi, 2002, pp. 155-156.

14 Vid. Dworkin, Ron ald, Tak ing Rights Se ri ously, Cam bridge, Mas sa chu setts,
Har vard Uni ver sity Press, 1977 (2nd. ed., “With a Re ply to Crit ics”, 1978), and
Law’s Em pire, Cam bridge, Mas sa chu setts, Har vard Uni ver sity Press, 1986; and
Ely, John Hart, De moc racy and Dis trust. A The ory of Ju di cial Re view, Cam bridge,
Mas sa chu setts, Har vard Uni ver sity Press, 1980. Cfr. The fa mous foot note n. 4 of
United States v. Carolene Prod ucts Co. (1938), which paved the way to the War ren
Court and in deed in spire Ely’s “rep re sen ta tion re in force ment model”:
      “There may be nar rower scope for op er a tion of the pre sump tion of con sti tu tion -
al ity when leg is la tion ap pears on its face to be within a spe cific pro hi bi tion of the Con -
sti tu tion, such as those of the first ten amend ments, which are deemed equally spe -
cific when held to be em braced within the Four teenth...
     It is un nec es sary to con sider now whether leg is la tion which re stricts those
po lit i cal pro cesses which can or di narily be ex pected to bring about re peal of un de -
sir able leg is la tion, is to be sub jected to more ex act ing ju di cial scru tiny un der the
gen eral pro hi bi tions of the Four teenth Amend ment than are most other types of
leg is la tion…
     Nor need we en quire whether sim i lar con sid er ations en ter into the re view of stat -
utes di rected at par tic u lar re li gious ... or na tional ... or ra cial mi nor i ties ...:
whether prej u dice against dis crete and in su lar mi nor i ties may be a spe cial con di -
tion, which tends se ri ously to cur tail the op er a tion of those po lit i cal pro cesses or -
di narily to be re lied upon to pro tect mi nor i ties, and which may call for a cor re -
spond ingly more search ing ju di cial in quiry.



be tween fal li bil ity and fi nal ity. In that sense, it is an open
pro ce dure that al lows other ac tors, be sides judges, to play
their re spec tive roles. It im plies a con stant re vi sion not only 
at the point of ap pli ca tion but also at any other point in
time; and re quires the greater space avail able for de lib er a -
tion and ex per i men ta tion about the ca pac i ties, ne ces si ties
and pos si bil i ties for or ganic growth within its lim its. In my
opin ion it is a meth od ol ogy, which al lows fal si fy ing some
(mis)in ter pre ta tions and (mis)ap pli ca tions, or sim ply mod i -
fy ing or re plac ing them with better in ter pre ta tions and ap -
pli ca tions if not by the cor rect and right ones. It is some -
thing like the trial-and-er ror pro cess of the nat u ral,
bi o log i cal or phys i cal sci ences, pro posed by Jus tice
Brandeis, in his dis sent in Bur net v. Coronado Oil & Gas Co.
(1932):15

Stare decisis is not, like the rule of res ju di cata, uni ver sal in -
ex o ra ble com mand. ‘The rule of stare decisis, though one
tend ing to con sis tency and uni for mity of de ci sion, is not in -
flex i ble. Whether it shall be fol lowed or de parted from is a
ques tion en tirely within the dis cre tion of the court, which is
again called upon to con sider a ques tion once de cided.’ Stare 
decisis is usu ally the wise pol icy, be cause in most mat ters it
is more im por tant that the ap pli ca ble rule of law be set tled
than that it be set tled right. This is com monly true even
where the er ror is a mat ter of se ri ous con cern, pro vided cor -
rec tion can be had by leg is la tion. But in cases in volv ing the
Fed eral Con sti tu tion, where cor rec tion through leg is la tive
ac tion is prac ti cally im pos si ble, this court has of ten over -
ruled its ear lier de ci sions. The court bows to the les sons of
ex pe ri ence and the force of better rea son ing, rec og niz ing that 
the pro cess of trial and er ror, so fruit ful in the phys i cal sci -
ences, is ap pro pri ate also in the ju di cial func tion.
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15 Vid. Brandeis, Louis D., “Ex per i men ta tion” and “Trial and Er ror”, in
Goldman, Sol o mon (ed.), The Words of Jus tice Brandeis, New York, Henry
Schuman, 1953, pp. 76 and 172: “The dis cov er ies in phys i cal sci ence, the tri -
umphs in in ven tion, at test the value of the pro cess of trial and er ror”.



The pro cess of trail-and-er ror de scribes and ex plains how 
an er ror in leg is la tion is cor rected by ad ju di ca tion and vice
versa, i.e. how an er ror in ad ju di ca tion is pre vented by leg -
is la tion. By the by, the for mer does not amount to “ju di cial
leg is la tion” nor con sti tutes a “ju di cial usur pa tion”, as Lon
L. Fuller said: “The cor rec tion of ob vi ous leg is la tive er rors
or over sights is not to sup plant the leg is la tive will, but to
make that will ef fec tive”.16 In con trast, the lat ter does not
amount to “leg is la tive ad ju di ca tion” nor con sti tutes a “leg is -
la tive usur pa tion”, as Fuller might say: “The pre ven tion of
ob vi ous adjudicative er rors or over sights is not to supplant
the judiciary will, but to make that will effective”.

What I have in mind is that other in sti tu tions, with vary -
ing forces, must come into play to as sure the con stant and
con tin u ous par tic i pa tion not only of judges but also of leg -
is la tors, in clud ing fram ers, amenders or re form ers, as well
as other le gal of fi cials. Waluchow men tions, in this book,
for ex am ple, sec tion 33 of The Con sti tu tion Act of Can ada (p. 
130) and sec tions 4 and 7 of the Bill of Rights Act of New
Zea land (p. 129); and, in his pre vi ous one, i.e. In clu sive Le -
gal Pos i tiv ism, ar ti cle 12 of the French Law of 16-24 Au gust
1790 and ar ti cle 256 of the French Con sti tu tion of 1790
(re quir ing the Courts to ad dress the Leg is la tive if it is nec -
es sary to in ter pret the law for a bind ing de ter mi na tion.)17

In ad di tion, I can point out in the case of Mex ico and its
Fed eral Con sti tu tion: 1) ar ti cle 72, sec tion f, which em pow -
ers the leg is la tive to is sue, among other things, in ter pre ta -
tive de crees; 2) ar ti cle 105, which re quires the vote of 8 jus -
tices out of the 11 that con sti tute the Su preme Court at
large (or 4 out of the 5 that con sti tute each one of the two
benches) to have a gen eral (de rog a tory) ef fect in some
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16 Fuller, Lon L., “The Case of the Speluncean Ex plor ers”, Har vard Law Re view, 
Vol. 112, No. 8, 1999, p. 1859 (Pub lished orig i nally in 1949; and, re pub lished in:
Pe ter Suber (ed.), The Case of the Speluncean Ex plor ers. Nine New Opin ions, Lon -
don, Routledge, 1998, p. 14).

17 Vid. Waluchow, Wilfrid J., In clu sive Le gal Pos i tiv ism, cit., note 2, pp. 241-242. 
Cfr. Marmor, Andrei, “Are Con sti tu tions Le git i mate?”, Problema. Anuario de
Filosofía y Teoría del Derecho, México, No. 1, 2007, pp. 114 and 115.



cases; and 3) ar ti cle 135, which im poses a 2/3 su pra-ma -
jor ity of the mem bers pres ent in both cham bers of Con -
gress, dis cuss ing and ap prov ing it con sec u tively (and a
sim ple ma jor ity of the leg is la tures of the states) for a
constitutional amendment or reform.

VI. OTHER INSTITUTIONAL FORCES AND REQUIREMENTS:
     JUDGES, LEGISLATORS, OTHER LEGAL OFFICIALS, LAWYERS

       AND CITIZENS

Let me ad vance that any suc cess ful al ter na tive has not
only to cope with fix ity and flex i bil ity but also deal with fal -
li bil ity and fi nal ity. In a Con sti tu tional De moc racy, Ju di cial 
Re view is nec es sary to check the fal li bil ity of the hu man
con di tion, such as the one of leg is la tors, in clud ing fram ers,
amenders or re form ers. Why as sume that leg is la tors are in -
fal li ble? In ad di tion, leg is la tors do not have a fi nal say and
leg is la tion does not count as fi nal ity. Why sup pose that leg -
is la tors are fi nal?18 How ever, since judges are not in fal li ble
and hence are not en ti tled to the fi nal say, ei ther; it is nec -
es sary to keep the pro cess open, i.e. re vis able in case by
case sce nar ios and from time to time, which re in forces the
need for an ad e quate bal ance be tween fix ity and flex i bil -
ity.19 In Waluchow’s own words: “Charters trans form com -
plex is sues of po lit i cal mo ral ity… into «them-against-us»
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18 Waluchow, Wilfrid J., In clu sive Le gal Pos i tiv ism, cit., note 2, p. 252: “We
might grant that within an ideal world in which leg is la tors have suf fi cient time and
en ergy to deal prop erly with hard cases, it would be better if they, and not judges,
per formed the del i cate bal anc ing of so cial aims, pur poses, and prin ci ples such
cases typ i cally re quire. But of course in our less than per fect world, leg is la tors
have nei ther the time nor the en ergy to ac quaint them selves ad e quately with all
the facts and all the im pli ca tions of all hard cases. Even if they were some how able
to make the nec es sary time, there is lit tle doubt that the wheels of gov ern ment and
jus tice would be forced to turn far more slowly than we should find ac cept able. So
given these prac ti cal con sid er ations, it seems to fol low that judges and not leg is la -
tors are our best hope in deal ing with hard, penumbral cases”.

19 Vid. Brandeis, Louis D., “Ex per i men ta tion” and “Man” in Sol o mon Goldman
(ed.), The Words of Jus tice Brandeis, cit., note 15, pp. 76 and 128: “Man is weak and 
his judg ment is at best fal li ble”.



bat tles”, when what is re quired is quite the op po site, i. e.
“open dis cus sion, the abil ity to see the other side’s point of
view, and ultimately compromise and mutual accommo-
dation” (p. 173).

It is true that there seems to be dis agree ment all the way
down, but there might be some agree ment all the way up.
Hence, what we need is nei ther a dik tat from one to the
other or vice versa, nor a fi nal ar bi ter or ref eree, but a
better un der stand ing of the di a lec ti cal and dialogical re la -
tion ship be tween courts and leg is la tures, as well as other
le gal of fi cials, in the search for the com mu nity’s con sti tu -
tional mo ral ity. For in stance, the dif fer ent in sti tu tional
forces and re quire ments that come into play in México to
check not only the fal li bil ity and fi nal ity but also the fixity
and flexibility include:

1) Leg is la tion has to be passed by an ab so lute ma jor ity,
i.e. 50% + 1, of the mem bers pres ent in both cham bers of
Con gress, dis cuss ing and ap prov ing it se quen tially (ar ti cle
72), whereas a Con sti tu tional Amend ment or Re form has to 
be passed —as we al ready in di cated— by a 2/3 su pra-ma -
jor ity, i. e. 66.66%, of the mem bers pres ent in both cham -
bers of Con gress, dis cuss ing and ap prov ing it suc ces sively
(and the ab so lute ma jor ity, i. e. 50% + 1, of the leg is la tures
of the states) (ar ti cle 135).20

2) Leg is la tion can be ve toed by the pres i dent and the veto 
can be over rid den by a 2/3, i.e. 66.66%, su pra-ma jor ity of
the mem bers pres ent in both cham bers of Con gress, also
by dis cuss ing and ap prov ing it one af ter an other (ar ti cle
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20 Else where I have pointed out that dif fer ent forms of leg is la tion, in clud ing the 
en acted prop erly by a leg is la tive as sem bly and a con sti tu tional amend ment or re -
form, have dif fer ent in sti tu tional forces and re quire ments. Vid. Flores, Imer B.,
“Legisprudence: The Forms and Lim its of Leg is la tion”, Problema. Anuario de
Filosofía y Teoría del Derecho, México, No. 1, 2007, pp. 266-268 (Ear lier ver sions
ap peared, with the same ti tle, in José Juan Moreso (ed.) Pro ceed ings of the 22nd
IVR World Con gress Granada 2005. Vol ume I: Le gal The ory / Teoría del derecho. Le -
gal Pos i tiv ism and Con cep tual Anal y sis / Positivismo jurídico y análisis con cep tual,
(Archiv für Rechts- und Socialphilosophie (ARSP), Beiheft Nr. 106,) Stuttgart, Franz
Steiner Verlag, 2007, pp. 197-199; and, as “Lon L. Fuller’s Im plicit Laws of Law -
mak ing: The Forms and Lim its of Leg is la tion”, De Legibus. Revista de Har vard Law
School As so ci a tion of Mex ico, Vol. V, No. 5, 2006, pp. 92-96).



72), whereas a Con sti tu tional Amend ment or Re form can -
not be ve toed, since it has been al ready over ruled by the
2/3 re quire ment ex ante.21

3) Leg is la tion it self, a Con sti tu tional Amend ment or Re -
form, and their fur ther ap pli ca tions by le gal of fi cials can be
sub jected to ju di cial re view, but to have a gen eral (de rog a -
tory) ef fect in some cases —as we al ready men tioned— a
vote of at least 8 jus tices out of the 11, that con sti tute the
Su preme Court at large, i. e. 72.72%, (or at least 4 out of
the 5, that con sti tute each one of the two benches, i. e.
80%) is re quired (ar ti cle 105);22 and

4) Leg is la tion and Con sti tu tional Amend ments or Re -
forms can be passed again and again un til the cri te ria iden -
ti fied by the Su preme Court are met.

VII. CONCLUSION

If I am cor rect/right, with my friendly amend ment,
Waluchow will be back railed on track again with a Gen eral 
The ory of (Ju di cial Re view in a) Con sti tu tional De moc racy,
but if I am in cor rect/wrong, I am merely an id iot ty ing my -
self to the mast and try ing to as sist some one else to tie
him self to the mast. Any way, if we fol low Balkin sug ges tion: 
“We are all liv ing (tree) con sti tu tion al ists now. But only
some of us are will ing to ad mit it”.23
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21 Else where I have pointed out that Con sti tu tional Amend ments or Re forms,
as forms of Leg is la tion, are sub jected to the same lim its, in clud ing Ju di cial Re view. 
Vid. Flores, Imer B., “Sobre las formas y los límites de la legislación: A propósito de
la constitucionalidad de una reforma constitucional”, in Valadés, Diego and
Carbonell, Miguel (eds.), El Estado constitucional contemporáneo. Culturas y sis-
temas jurídicos comparados, México, UNAM, Instituto de Investigaciones Jurídicas, 
2006, t. I, pp. 271-292 (A re vised ver sion ap peared as “Sobre la constitucionalidad
de una reforma constitucional”, Precedente. Anuario Jurídico 2006, Cali, Facultad
de Derecho y Ciencias Sociales de la Universidad ICESI, 2007, pp. 83-104.)

22 Ibi dem, p. 283. (p. 94.)
23 Balkin, Jack M., “Alive and Kick ing…”, cit., note 2.


