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SLAYING THE HYDRA:
LIVING TREE CONSTITUTIONALISM AND THE CASE

FOR JUDICIAL REVIEW OF LEGISLATION

Tom CAMPBELL

Re su men:

En su li bro A Com mon Law Theory of Ju di cial Re view: The Li ving Tree, Wil 
Wa lu chow de ma ne ra ele gan te y su til evi ta la crí ti ca al ju di cial re view con 
el ar gu men to de que los de re chos cons ti tu cio na les son irre me dia ble men -
te in de ter mi na dos y sos tie ne que pre ci sa men te por este as pec to de in de -
ter mi na ción un mé to do ba sa do en el com mon law es ade cua do para la in -
ter pre ta ción de los de re chos. Sin em bar go, su pos tu ra de que los jue ces
son ca pa ces de “des cu brir” las pers pec ti vas mo ra les “au tén ti cas” de los
ciu da da nos no está bien fun da men ta da como para ha cer fren te a la crí ti -
ca de que el mé to do del com mon law, al uti li zar di cho ma te rial poco es pe -
cí fi co, da como re sul ta do de ci sio nes con tro ver ti das que re fle jan los va lo -
res y ex pe rien cia de una eli te pro fe sio nal y so cial no re pre sen ta ti va.
Tam bién el ar gu men to de Wa lu chow ig no ra que la de mo cra cia elec to ral
tie ne como ob je ti vo pro te ger a ma yo rías vul ne ra bles de po de ro sas mi no -
rías. No obs tan te lo an te rior, la te sis de Wa lu chow pue de ser más via ble
don de exis ta la po si bi li dad prác ti ca de una re vi sión efec ti va de las le yes
a tra vés de las de ci sio nes pro pias del mé to do del com mon law en el ám bi -
to de los de re chos hu ma nos.

Pa la bras cla ve:

Com mon law, teo ría del ju di cial re view, cons ti tu cio na lis mo,
inter pre ta ción ju rí di ca, de re chos hu ma nos, Wil Wa lu chow.
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Abstract:

In A Com mon Law The ory of Ju di cial Re view: The Liv ing Tree, Wil
Waluchow neatly side steps the cri tique of ju di cial re view based on the con -
ten tion that con sti tu tional rights are un ac cept ably in de ter mi nate by ar gu ing 
that it is this very in de ter mi nacy that makes a com mon law method of le gal
in ter pre ta tion ap pro pri ate. How ever, his con ten tion that judges are able to
‘dis cover’ the un der ly ing ‘au then tic’ moral views of cit i zens is in suf fi ciently
grounded to meet the ob jec tion that com mon law rea son ing uti lis ing such
un spe cific ma te rial will re sult in con tro ver sial de ci sions that re flect the val -
ues and ex pe ri ence of an un rep re sen ta tive so cial and pro fes sional elite. He 
also ig nores the im por tant fact that elec toral de moc racy is partly about the
pro tec tion of vul ner a ble ma jor i ties against pow er ful mi nor i ties. How ever,
Waluchow’s ap proach could be ren dered more ac cept able where there is
the prac ti cal pos si bil ity of ef fec tive leg is la tive re view of com mon law style
de ci sion-mak ing in the arena of hu man rights.

Key words:

Com mon Law, Ju di cial Re view The ory, Constitutionalism, Le gal
In ter pre ta tion, Hu man Rights, Wil Waluchow.
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SUMMARY: I. In tro duc tion. II. The Mon ster. III. Chang ing the
Con text. IV.Con clu sion.

I. INTRODUCTION

Myth or mon ster, there would ap pear to be no fa tal blows
that can be dealt to the case for sub stan tive ju di cial re view
of leg is la tion. The idea that en hanc ing ju di cial power over
an ever wider range of po lit i cal mat ters is pro gres sive, and
even dem o cratic, is now so firmly fa voured by the ma jor ity
of schol ars with an in ter est in constitutionalism, that co -
gent at tacks on ar gu ments pre sented un der one head for
adopt ing court-ad min is tered Charters or Bills of Rights, re -
sult, not in mor tal wounds, but in a mul ti plic ity of new
heads of ar gu ment, of ten with quite con trary ra tio nales, for
promoting some form of juristocracy.

No sooner has the Her cu lean Jeremy Waldron dem on -
strated the im plau si bil ity of the as sump tion that the spe -
cific con tent of Bills of Rights, as state ments of fun da men -
tal rights, can be agreed upon by the vast ma jor ity of
ra tio nal per sons,1 thus un der min ing the ba sis of the cen -
tral case for tak ing fi nal de ci sions about such rights out of
par lia ments and into courts, than we are con fronted with
the the sis that, Bills of Rights aside, the fun da men tal prin -
ci ples of the com mon law can suf fice for courts to keep
dem o cratic gov ern ments in check.2 Fol low ing a sim i lar pat -
tern, pow er ful his tor i cal cri tiques of this type of ‘com mon
law constitutionalism’3 is put to one side and re placed by
ahistorical ver sions of the com mon law ap proach, as sert ing
the al leged in trin sic su pe ri or ity of judge-made law generally 
over its more democratic alternatives.
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1 Waldron, J., De moc racy and Dis agree ment, Ox ford Uni ver sity Press, 1999.
2 Allan, T. R. S., Con sti tu tional Jus tice: A Lib eral The ory of the Rule of Law, Ox -

ford Uni ver sity Press, 2001, pp 201-242.
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ford Uni ver sity Press, 1999; Tubbs, J. W., The Com mon Law Mind: Me di eval and
Early Mod ern Con cep tions, John Hopkins Uni ver sity Press, 2000.



Now, ris ing above the ap par ently mor tal blows to ju di cial
re view of leg is la tion dealt by both Waldron and Golds -
worthy, Wil Waluchow ar gues that it is pre cisely be cause
state ments of fun da men tal rights are in deed in de ter mi nate
and mor ally con tro ver sial that their sub stance should be
worked out through le gally, not dem o crat i cally based pro -
cess.4 The Hy dra of sub stan tive ju di cial re view ra tion al is -
ation not only sur vives, but flour ishes, de spite the tell ing
cri tiques of its intellectual and historical foundations.

This car i ca tured and over-drama tised in tro duc tion to Wil
Waluchow’s Ca na dian-fo cussed case against ‘Char ter Crit -
ics’ and in fa vour of a ‘liv ing tree’ ap proach to con sti tu tional 
in ter pre ta tion is not in tended to be lit tle the im por tance of
his re cent book In fact, this dis arm ing, schol arly and orig i -
nal work de serves, and has al ready re ceived, se ri ous crit i cal 
at ten tion. Fur ther, its theme is in tune with the way in
which bills of rights are cur rently be ing used: less to pro -
tect fun da men tal civil lib er ties, such as free dom of ex pres -
sion, and more to pro mote progressive social causes, such
as same sex marriage.

Waluchow seeks to coun ter the Char ter Crit ics’ on -
slaught on the the sis that Charters of fer a guar an tee that
courts can and will pro tect cer tain fun da men tal rights
against the evils and in at ten tions of ‘majoritarian’ de moc -
racy. He turns the ta bles on those who point out that the
con tent of court-based de ci sions about fun da men tal rights
are in her ently con ten tious by ar gu ing that this is pre cisely
why the spe cific mean ings to be of fi cially at trib uted to
rights should be a grad u ally evolv ing mat ter that in volves
the im par tial rea son ing skills of judges whose in sti tu tional
in de pend ence and con stant ex po sure to the moral claims of 
in di vid u als against the state ren ders them better fit ted for
the task than rep re sen ta tive gov ern ments. He car ries through 
this rather op ti mis tic per spec tive on le gal pro cess with a
philo soph i cal so phis ti ca tion that goes be yond the stan dard
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cri tiques of the poor qual ity of po lit i cal de bate and the dis -
mal ra tio nal ity of pub lic opin ion that are the usual scene
set ters for af firm ing the rel a tive su prem acy of ju di cial over
par lia men tary rea son ing.

Waluchow does not, how ever, pro pose the sort of com -
mon law constitutionalism which says that we can, and
per haps should, do with out Charters and Bills of Rights
and sim ply re quire judges to pro tect the fun da men tal rights 
en shrined in the com mon law tra di tion, al beit suit ably de -
vel oped and ap plied to con tem po rary cir cum stances by the
de ploy ment of com mon law adjudicative meth ods.5 He ac -
knowl edges that Charters go be yond es tab lished com mon
law and pro vide au thor i ta tive texts, which them selves may
have some dem o cratic le git i macy, that should be in ter -
preted uti lis ing com mon law meth od ol o gies. He, there fore,
avoids the more ex trav a gant, not to say fic ti tious, claims
made on be half of the moral authority of common law as a
historical phenomenon.

Nor does Waluchow make the mis take of seek ing to base
ju di cial re view on in fla tion ary con cep tual anal y ses of such
ide als, such as ‘le gal ity’ and ‘the rule of law’, as a way of es -
tab lish ing that cer tain moral mat ters are in con tro vert ibly
within the prov e nance of courts rather than par lia ments or
elected gov ern ments.6 The philo soph i cal ar gu ments he de -
ploys come from sub stan tive philo soph i cal sources, such as 
dis course the ory, Rawls and Dworkin, rather than con cep -
tual sleight of hand in volved in pre-pack ag ing ‘the con cept
of le gal ity’ with sub stan tive val ues and then con clud ing
that law-mak ing on the ba sis of these val ues is, by def i ni -
tion, a ju di cial func tion, for it is courts, af ter all, that have
a primary concern for legality and the rule of law.

An other strength of the book is that it does not trade on
the fal lacy that be cause courts have in cer tain his tor i cal
pe ri ods ‘re cog nised’ par lia men tary sov er eignty, this means
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that par lia men tary sov er eignty is mor ally and le gally based
on the ‘authorisation’ thereby given to it, and is there fore
able to be taken away or mod i fied, by ju di cial de ter mi na -
tion.7 The his tor i cally na ive con ten tion that ju di cial au thor -
ity is ‘log i cally’ prior to the po lit i cal au thor ity de rived from
the po lit i cal adop tion of de moc racy as a sys tem of gov ern -
ment is a stock in trade of some of the more ex trav a gant
ver sions of the so-called com mon law constitutionalism.
Mercifully, it does not feature in Waluchow’s book.

A Com mon Law The ory of Ju di cial Re view is, there fore, a
re fresh ingly novel head of the ju di cial re view Hy dra, and
one that de serves our care ful con sid er ation. The points that 
I make by way of crit i cal com ment, and then for the pur -
pose of cre ative ad ap ta tion, seek only to wound and then to 
heal, not to slay.

II. THE MONSTER

The cen tral crit i cal points to be brought to bear on
Waluchow’s com mon law the ory of ju di cial re view re late to
its po ten tially ex treme con se quences for the au thor ity of
elected gov ern ments. The ap par ently be nign sug ges tion
that courts should grad u ally and care fully, on a case by
case ba sis, give ap pli ca ble con tent to the rights which they
use to in val i date or rad i cally re in ter pret leg is la tion, amounts,
cu mu la tively to an ex traor di narily open-ended power that
can be ef fec tively lim ited nei ther by Char ter amend ment
nor par lia men tary over ride.8

This cri tique may seem alarm ist in the light of the first
stra te gic move in the de vel op ment of the case for ‘liv ing
tree’ in ter pre ta tions of con sti tu tional rights, which is to
aban don a cen tral claim of Char ter en thu si asts, that such
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7 Allan, op. cit., p. 271.
8 A point well made by Grant Huscroft, who notes that liv ing tree in ter pre ta -

tion ‘of fers the most ex ten sive con cep tion of ju di cial re view’. See Huscroft, G., “The
Trou ble with Liv ing Tree In ter pre ta tion”, Uni ver sity of Queensland Law Jour nal,
vol. 25, 2006, pp. 3-23. Com pare Kavenagh, A., “The Idea of a Liv ing Con sti tu tion”,
Ca na dian Jour nal of Law and Ju ris pru dence, vol. 16, 2006, pp. 3-23.



con sti tu tional de vices pro vide some sort of guar an tee con -
cern ing the pro tec tion of an agreed set of fun da men tal
rights. In his words: ‘The sim ple fact is that a Char ter can -
not do what its most vo cif er ous ad vo cates of ten main tain. It 
can not, for ex am ple, pos si bly live up to the ideal of let ting
cit i zens know what their rights are, or of rep re sent ing a so -
ci ety’s guar an tees to it mem bers – par tic u larly its mi nor ity
mem bers – that cer tain enun ci ated rights will be ob served
and re spected in sub se quent de ci sions made by that so ci -
ety’s law mak ers. The Crit ics are cor rect: One can not com -
mit to X if one does not even know what X is. One can not
pos si bly guar an tee that ‘cit i zens know ex actly what their
rights and free doms are... ‘if we dis agree rad i cally about
what these rights and free doms ac tu ally are.’9

Drop ping the goal of pro vid ing ju di cial guar an tees of fun -
da men tal rights pro tec tion through pre-com mit ment to
such rights is a huge con ces sion to the case made by
Waldron and oth ers against Charters and in fa vour of Par -
lia ments. Ana lys ing the ar gu ments pre sented, for in stance
cur rently in Aus tra lia, for the adop tion of some form of Bill
or Char ter of Rights, shows these con sist over whelm ingly of 
ar gu ments which start by ac cept ing that the pro tec tion of
hu man rights is by and large alive and well in Aus tra lia,
but go on to as sert that, these rights could, at any time, be
taken away be cause of ‘Aus tra lian exceptionalism’ amongst
de moc ra cies in not hav ing a Bill of Rights. To guar an tee our 
ba sic rights against un for seen de vel op ments, we must, it is
ar gued, have court-ad min is tered Bills of Rights.10 This ech -
oes the case made in New Zea land be fore the en act ment of
its Bill of Rights Act 199011 and the UK be fore the en act -
ment of its Hu man Rights Act 1998. Omit that ar gu ment,
and the pro-Char ter case as cur rently pre sented in Aus tra -
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10 Charlesworth, H., Writ ing in Rights: Aus tra lian and the Pro tec tion of Hu man
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Rights, Syd ney, UNSW Press.

11 White Pa per, A Bill of Rights for New Zea land.



lia, and main tained in the face of con trary ex pe ri ence else -
where, is rad i cally weak ened. Yet, this is pre cisely what liv -
ing tree constitutionalism does since it ac cepts as a ma jor
prem ise that it is dif fi cult if not im pos si ble to know in ad -
vance what precisely the rights are that the courts will
protect against legislative malfeasance.

More over, not only does aban don ing the pre-com mit ment 
ap proach to fun da men tal rights re move the prin ci pal rea -
son his tor i cally given sub stan tive ju di cial re view, it also re -
moves the for mal con straints of the text of a Char ter of
Rights on the use of ju di cial dis cre tion in the ex er cise of ju -
di cial re view through the ap pli ca tion of what are, in the
the ory, seen as in de ter mi nate state ments of ill-de fined val -
ues. This point is aptly made by Larry Al ex an der when he
asks whether, un der the liv ing tree ap proach di rected to the 
ap pli ca tion of ex ist ing con sti tu tional val ues, the words of
the orig i nal Char ter have any force or rel e vance what so -
ever.12

How ever, while one ad van tage of the ‘guar an tor’ ap proach 
to Bills of Rights is that it pur ports to limit the use of such
Bills to ex treme cases of clear rights vi o la tions, an ad van -
tage that would ap pear to be lost when Waluchow ac cepts
the in de ter mi nacy of Char ter pro vi sion and builds on this
ba sis to com mend the liv ing tree ap proach, Waluchow’s
con ces sion to Waldron is not as com plete as it at first ap -
pears. His book starts out ac knowl edg ing Waldron’s in sis -
tence on the ex tent of dis agree ment over the con tent and
scope of hu man rights, and thus over the ‘in ter pre ta tion’
(the stan dard eu phe mism) or ‘spec i fi ca tion’ (my pre ferred
term) of these rights as they are ap plied in court, but he
goes on to ar gues for a con sid er able de gree of ‘deep’ agree -
ment as to fun da men tal val ues and their par a digm ap pli ca -
tions, not in the orig i nal mean ing of Char ter rights, but in
the ‘con sti tu tional mo ral ity’ of the com mu nity. In places, he 
ef fec tively de nies deep value plu ral ism and seeks to ex plain
away sur face dis agree ment as a con se quence of un in formed 
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and inauthentic opin ion, and man i fest ing false, rather than 
‘true moral com mit ments’.13 Con trary to Waldron14, Walu-
chow con tends that fun da men tal value dis agree ment in
coun tries ‘such as the United States, Can ada, Ger many
and Mex ico’ are nei ther pro found nor in trac ta ble, for judges 
are able to see be neath the sur face plu ral ism to the au -
then tic views of the people which are not undermined by
the sort of deep radical disagreement to which Waldron
draws attention.

The idea that there is an un der ly ing im plicit value con -
sen sus is fun da men tal to the logic of the book. It en ables
Waluchow to deny that ac tiv ist judges up dat ing and tai lor -
ing ab stract rights to the spe cific cases of the time must
draw on their own moral views and over ride the wishes of
the com mu ni ties in which they op er ate. Rather, Waluchow
ar gues, judges are able to dis cern the real rather than the
ac tual wishes or ‘opin ions’ of com mu ni ties. Mak ing a dis -
tinc tion that is rem i nis cent of Rous seau’s con tro ver sial
con trast be tween the ‘gen eral will’ and the ‘will of all’, a
con cep tuali sation that has been used to jus tify pow er ful
mi nor i ties tak ing charge of the state and im pos ing their
views on the ma jor ity while claim ing that they are only car -
ry ing out the real wishes of the peo ple, Waluchow con trasts 
the au then tic moral views of com mu ni ties of cit i zens who
have care fully and ac cu rately re flected on the im pli ca tions
of their ba sic val ues, on the one hand, with the or di nary
and un re flec tive opin ions that they ac tu ally bring to bear
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13 Waluchow, op. cit., note  4, p. 226. Ital ics in the orig i nal. Cf. p. 222: ‘I sug gest 
that on many ques tions of po lit i cal mo ral ity that arise in Char ter chal lenges there
is some mea sure of over lap ping con sen sus within the rel e vant com mu nity on
norms and/or judg ments con cern ing jus tice, equal ity and lib erty that would
emerge from care ful re flec tion… A so ci ety that dif fers in many of its sur face moral
opin ions is of ten one in which there is con sid er ably more agree ment than ini tially
meets the eye – even if these agree ment are “in com pletely the o rized” and even if
they emerge only af ter an at tempt has been made to elim i nate signs of evaluative
dis so nance”. Waluchow ap pears to ac cept that what Waldron takes as only ap par -
ent agree ment on gen eral prin ci ples is in fact gen u ine agree ment.

14 Waldron, J., “Some Mod els of Di a logue Be tween Judges and Leg is la tors”, in
Huscroft, G. and Brodie, I. (eds.), Butterworths, 2004, pp. 7-48 at 11-12.



when debating and voting in the real world of democracy,
on the other hand.

Waluchow starts with the sound ob ser va tion that we are
not al ways aware of the full im pli ca tions of the views we
hold and goes on to make the bold claim that courts are
better than par lia ments at dis cern ing what these un ac -
knowl edged im pli ca tions are. This takes him to the con clu -
sion that it is le git i mate for courts to in ter pret the ‘moral
rights’ con tained in Charters in ac cor dance with their dis -
cern ment of the ‘au then tic’ rather than ex pressed con sti tu -
tional mo ral ity of the time. This part of the ar gu ment is
cru cial, not only in the gen eral jus ti fi ca tion of the dom i nant 
role of courts in in ter pret ing Charters and d re view ing leg is -
la tion, but also in es tab lish ing that courts are ef fec tively
lim ited in the in ter pre ta tions they make by the fact that the 
proper ex er cise of this power is to dis cover au then tic con -
sti tu tional moral views of the com mu nity rather than en -
gage in in de pend ent moral reasoning based on the moral
values held by the judges themselves.

How ever, not only is there no way of en sur ing that the
judges ex er cis ing these pow ers ac cept this view of their
con sti tu tional meth od ol ogy, but, even if they do seek to fol -
low Waluchow’s model, there is no way of know ing if they
are suc cess ful in dis cov er ing what this con sti tu tional mo -
ral ity con sists of.15 The ap pli ca tion of prin ci ples and highly
ab stract rules to dif fer ent as pects of so cial life raises moral
not just fac tual dis agree ments about the pos si ble in ter pre -
ta tion and ap pli ca tion of those prin ci ples and their com par -
a tive weight in re la tion to other rel e vant moral con sid er -
ations. A be lief in po lit i cal equal ity, for in stance, does not
ex trap o late me chan i cally to a be lief in eco nomic equal ity.
Waluchow ac knowl edges that this is a com plex and dif fi cult 
pro cess of re flec tion and choice, and spends some time in
ex plor ing the ap pli ca tion of the Rawlsian de vices of re flec -
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tive equi lib rium and over lap ping con sen sus16 as ways of
over com ing these prob lems. Ul ti mately, how ever, he can
pro vide no hard ev i dence, that such meth ods ap plied in le -
gal con texts are able to bring to the sur face agree ment as to 
the con tent of an un der ly ing con sen sus built on ‘au then tic’
value be liefs. There re mains the strong sus pi cion, there fore, 
that the task Waluchow sets for com mon law rea son ing
with re spect to work ing out the true im pli ca tions of shared
com mon val ues (i) wrongly claims, at the level of the ory, to
be a mat ter of dis cov ery rather than cre ation17 (ii) is in
practice liable to result in a projection of the values and
experience of a small and unrepresentative social and pro -
fes sional elite.

Waluchows’s the sis that courts are good sur ro gates for,
or ex em plars of, de lib er a tive de moc racy is ques tion able,
with re spect to the qual ity of rea son ing found in law re -
ports, the pro ce dures ac tu ally fol lowed in reach ing ju di cial
de ci sions, and the com pe ten cies at trib uted to courts. The
fac tors which Waluchow him self draws on to jus tify his
pref er ence for le gal rea son ing over dem o cratic de bate, when 
it co mes to con sti tu tional mo ral ity, can not bear the weight
that he places on them. Thus, he at trib utes great sig nif i -
cance on the fact that judges have eco nomic in de pend ence
and job se cu rity. Yet ‘in de pend ence’, as the ab sence of a
per sonal ben e fits or harms re sult ing from the de ci sion to be 
made is not suf fi cient to at trib ute the sort of im par tial ity
that is suf fi cient to bring about fair bal ances be tween com -
pet ing val ues and in ter ests; some thing which de pends on
the ex tent to which those in volved share the val ues and in -
ter ests of the con tend ing par ties. Here Waluchow op ti mis ti -
cally con tends that ‘de spite their [the judges’] vested in ter -
ests, it is nev er the less rea son able to hope and ex pect that
they will be able, in de cid ing con ten tious moral is sues, to
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bracket those in ter ests when they make their de ci sion –
that is they will be able to dis play the same ju di cial vir tues
of ob jec tiv ity, im par tial ity, and neu tral ity that they are gen -
er ally thought to dis play in de cid ing other types of cases’.18

Waluchow puts even more weight on the point that leg is -
la tion deals with gen er al i ties while ju di cial de ci sion-mak ing 
re lates to par tic u lar cases. In ev i ta bly, he points out, leg is la -
tors can not an tic i pate all the sit u a tions that might arise
and courts are there fore skilled in tak ing into ac count the
par tic u lar fac tors that arise in the real world of spe cific in -
stances: ‘Re call that leg is la tures can not, for rea sons of
sheer prac ti cal ity, en act leg is la tion spe cific to each and ev -
ery in di vid ual case that might arise in a par tic u lar so cial
con text. They must, of ne ces sity, work with gen eral cat e go -
ries cov er ing a range of some what dif fer ent in di vid ual
cases’19 and judges ‘are in a better po si tion to ap pre ci ate
the par tic u lar is sues raised in the cases in which these im -
pacts are felt and who will be able, through their use of
com mon law meth od ol ogy, to deal with those is sues in an
in tel li gent, sen si tive case-by-case method’.20

This is a fa mil iar and per ti nent point to make in fa vour of 
en abling courts to mod ify stat u tory rules to ac com mo date
gaps and anom a lies in ex ist ing pos i tive law, and raises no
ma jor prob lems for dem o cratic the ory where leg is la tures
are able ei ther to ac qui esce in the de vel op ing case law, or to 
amend the leg is la tion in ques tion, if they so choose. Courts
ev i dently have some thing to con trib ute to le gal de vel op ment 
through the par tic u lar ity of their fo cus and their ex po sure
to in di vidu al ised real life dis putes, but courts are not in po -
si tion to give equal con sid er ation to all in ter ests af fected by
law-mak ing as op posed to the in ter ests of con tend ing par -
ties and their ilk. In ev i ta bly a case-based ap proach gives
pri or ity at ten tion to the in ter ests of the par ties to the case
in ques tion rather than other in di vid u als or groups within
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so ci ety as a whole, and do so in a sphere where wealth and
technical expertise tends to dominate.;

The sit u a tion is very dif fer ent how ever, if the com mon
law de ci sions are con sti tu tional ones that are not sub ject to 
leg is la tive re view and are not readily al tered by con sti tu -
tional amend ment. More over, Waluchow does not give suf fi -
cient weight to coun ter vail ing fac tors. Courts are, or should 
be, con strained by the need to ar tic u late is sues and ar gu -
ments in terms of ex ist ing le gal stat utes and pre ce dents;
some thing which does not ap ply to dem o cratic dis course
which is more open to new de mands and ar gu ments. Fur -
ther, courts do not have pol icy mak ing com pe tence with re -
spect to in for ma tion, so cial sci ence ex per tise and po lit i cal
ef fi cacy. In these re spects courts can be no sub sti tute for
gov ern ments. Again, these are fa mil iar points, but Walu-
chow passes over them with out ac knowl edg ing that such
ad van tages as may arise from us ing com mon law meth od ol -
ogy in or di nary law do not trans late neatly into the sphere
of con sti tu tional in ter pre ta tion. In deed, de spite the at trac -
tive ness of com mon law meth od ol ogy as gradu al ist and in -
cre men tal, he ig nores the fact that com mon law de ci sions
are cumulative and can lead to radical, and, in con sti tu -
tional contexts, in practice often irreversible changes.

Within this anal y sis there is a cer tain ob scu rity in
Waluchow’s treat ment of the force and di rec tion of com mon 
law de ci sion-mak ing in con sti tu tional do mains which de -
rives from his vari able slants as to the na ture and role of
‘the com mon law’. In its con sti tu tional ap pli ca tion Walu-
chow gives to com mon law rea son ing a par tic u lar func tion,
iden ti fy ing the real or gen u ine com mu nity val ues that con -
sti tute its con sti tu tional mo ral ity. This quasi-Dworkinian
ob jec tive does not seem to de rive from com mon law in the
sense of long-es tab lished cus tom ary law or com mon law as
the re pos i tory of ju di cial wis dom, but from the par tic u lar
sit u a tion and rea son ing skills of cur rent ju di cial of fi cers
seek ing to adapt con sti tu tional pro vi sions to chang ing so -
cial cir cum stances, in clud ing the de vel op ing moral be liefs
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of the com mu nity and the im pli ca tions of the cor rect un der -
stand ing of these evolv ing moral be liefs. There must be
some con cern at the trans fer of the (pos si ble) achieve ments
of the com mon law his tor i cally, as rep re sented in the prin -
ci ples that are jus ti fied be cause they have evolved and
tested over a long pe riod of time (a le gal myth to which
Waluchow him self gives no par tic u lar cre dence and for
which there is mixed his tor i cal ev i dence and on which there 
is lit tle nor ma tive agree ment) to the com mended ap pli ca tion 
of com mon law meth od ol ogy to con sti tu tional in ter pre ta tion 
of (in most cases) rel a tively new le gal texts. This is par tic u -
larly the case where there is a global cull ing of pre ce dents
from a mul ti plic ity of ju ris dic tions that en ables courts to
pick and choose as they please. While the com mon law of
the last 200 years has been shaped by the ex ter nal pres -
sures de riv ing from pub lic opin ion, dem o cratic pol i tics,
stat u tory in ter ven tion and the con ceded le git i macy of leg is -
la tive re view of com mon law rules and prin ci ples, the pro -
jected com mon law the ory of ju di cial re view is, by de sign,
shel tered from at least some of these pres sures, thus mak -
ing it im proper to in fer that the ben e fits of com mon law
within a system or Parliamentary sovereignty can be
extrapolated to a situation where that democratic corrective 
function does not operate, when, on constitutional matters, 
courts have the last word.

Waluchow some times seeks to evade these points by de -
ny ing that he is seek ing to jus tify ‘strong’ ju di cial re view
where the de ci sions of courts are de ci sive in the in val i da -
tion or non-ap pli ca tion of stat u tory law, as in the United
States, but not, he con tends, in New Zea land, or in the UK
and cer tainly not, in Can ada. This ne glects to con sider ev i -
dence that the ap par ently weaker forms of ju di cial re view in 
these coun tries are set up and ad min is tered in such a way
that they re sult in de facto over rid ing ju di cial power that is
far re moved from the rather cosy con cep tion of a ‘di a logue’
be tween courts and par lia ments fa voured by some com -
men ta tors on constitutional practice in these jurisdictions.
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This de bate tends to lose sight of the fact that dem o cratic 
sys tems are not only are nas for de bat ing the pub lic good,
but are also mech a nisms whereby those who are gov erned
can pro tect their in ter ests and im ple ment their ideas of
pub lic jus tice against those whom they per ceive as hos tile
and un just in their ex er cise of po lit i cal power. De moc racy
is, in large part, about the pro tec tion of vul ner a ble ma jor i -
ties against pow er ful mi nor i ties. The dem o cratic ideal of the 
equal dis tri bu tion of po lit i cal power can be seen as a mat ter 
both of en hanc ing the in trin sic dig nity of the in di vid ual and 
as a means of con trol ling and uti lis ing the self-in ter ested
con duct of rul ers. The case for ju di cial re view fo cuses on
the fact that ac tual de moc ra cies fails to dis trib ute that
power equally in prac tice, thus giv ing rise to the prob lem of
vul ner a ble mi nor i ties. It may there fore be por trayed judi-
cialising con sti tu tional power as an im prove ment on ‘ma-
joritarian’ de moc racy. How ever, the at tempt to im prove
majoritarian de moc racy by pro tect ing rel a tively pow er less
mi nor i ties can do so only at the ex pense of lim it ing the
larger ben e fits of de moc racy nby re duc ing the power of ac -
tual and po ten tial ma jor i ties to pro tect their in ter ests and
fur ther their views against oth er wise un ac count able gov -
ern ments. This is of im mense sig nif i cance if it is held that
in any large scale so ci ety ma jor i ties are highly vul ner a ble to 
the op pres sive con trols of powerful minorities. This dimen-
sion of the democratic function is insufficiently recognition
within the dialogue model of strong judicial review.

In the end, it is not clear that these com plex so cial pro -
cesses are il lu mi nated by the ‘liv ing tree’ anal ogy and its
ac com pa ny ing string of obi ter dicta drawn from con sti tu -
tional law cases.21 The liv ing tree anal ogy is an ap par ently
be nign and pleas ing fig ure of speech that feeds off a
pre-mod ern con cep tion of nat u ral ism and nat u ral law but,
in it self, of fers no rea son why we should adopt such a world 
view. Sys tems of law are not nat u ral or gan isms like plants
with pre-or dained norms of health, growth and pur pose.
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Even if they were, this does not de ter mine who is best
suited to se lect the plants, be the gar dener or prune the
tree. The sim ile has lit tle, if any, in de pend ent pur chase
and, in deed, re flects back ground as sump tions that run
coun ter to Waluchow’s liv ing tree constitutionalism, As ap -
plied to the com mon law spe cif i cally, it sug gests the idea of
com mon law as long es tab lished cus tom rooted in a par tic -
u lar cul ture, rather than a pro cess of po lit i cal de lib er a tion
on con tem po rary val ues and their prac ti cal ap pli ca tions.
With re spect to com mon law as judge made law, it iden ti fies 
no nat u ral lim its to the scope of the com mon law, such as
ap plies to the cul ti va tion of trees. It fails to cap ture the
pow er ful in ter nal role of hu man agency within the com mon
law, or point up the trial and er ror as pect of precedential
de vel op ment. Po lit i cally, the liv ing tree sim ile begs the
ques tion as to the rel a tive vir tues of constitutional fixity
and plasticity, and ignores the availability of procedures for 
radical constitutional amendment.

III. CHANGING THE CONTEXT

The plau si bil ity of Waluchow’s model of con sti tu tional
rea son ing changes with the con text and is sues to which it
is ap plied. Thus, the liv ing tree ap proach does make us face 
the prob lem of how en trenched con sti tu tions are to be de -
vel oped in con texts where ex tra-le gal forms of con sti tu -
tional change are not readily avail able. Most dis cus sions of
this is sue make the false as sump tion that con sti tu tions
must be, by def i ni tion or in con tro vert ible con cep tual anal y -
sis, en trenched. This ig nores the pos si bil ity that the best
so lu tion to the need for con sti tu tional up dat ing is to make
them sub ject to the nor mal leg is la tive pro cesses of amend -
ment change. That aside, it is re mark able how lit tle at ten -
tion is given in con tem po rary le gal phi los o phy to fa cil i tat ing 
the pro ce dures for amend ing en trenched con sti tu tions, in -
clud ing mak ing amend ment more ac cept able and less ar du -
ous. Yet, it is ev i dent that en trenched con sti tu tion-mak ers
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did not in tend judges to do the up dat ing for which they laid 
down strict and rel a tively clear pro ce dures for amend ment.
The ready ac qui es cence in ju di cial ac tiv ism, whether or not
within some com mon law meth od ol ogy, as the pre ferred
mode of con sti tu tional change, ig nores the avail able al ter -
na tives. In con sti tu tional con texts where con sti tu tional
change, ei ther by stat ute, ref er en dum or more elaborate
mechanisms, is a common and accepted phenomenon,
some of the democratic deficits of Waluchow’s model do not 
apply.

Fur ther, the com mon law the ory of ju di cial re view can be
made much more pal at able where there is a dem o cratic
sys tem which as sumes the pro pri ety of leg is la tive re view of
com mon law de ci sions and, there fore, of Waluchow’s ver -
sion of com mon law constitutionalism. Thus, if the ‘not -
with stand ing’ clause of the Ca na dian Char ter were po lit i -
cally op er a tive and its rou tine use more ideo log i cally
ac cept able, then there is some thing to be said for al low ing a 
mea sure of lee way in ju di cial in ter pre ta tion of a Char ter on
the ba sis of the epistemological ben e fits that flow from their 
ex po sure to par tic u lar cases and de tach ment from cer tain
po lit i cal pres sures. A ju di cial brief to be on the look-out for
self ish majoritarianism, the vested in ter ests of pol i ti cians,
and di lu tions of dem o cratic rights, has its at trac tions pro -
vided the courts do not have the fi nal say in such con tro -
ver sial mat ters. When the case for strong ju di cial re view is
made to rest on the pre-Waldron view that there are clear
fun da men tal rights whose ap pli ca tions call for le gal not po -
lit i cal judg ment, this makes it seem im proper for Par lia -
ments to have ul ti mate cus tody of their spec i fi ca tion. How -
ever, on the Waluchow ap proach, where no such cer tain ties 
to be had, and the func tion of ju di cial re view is to warn the
pub lic through the ap pli ca tion of con sti tu tional prin ci ple to
leg is la tion that gov ern ments are threatening its constitu-
tional values, strong legislative review of judicial law-mak -
ing is more legitimate, as he allows.
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Fol low ing through this line of thought, ar gu ably, strong
leg is la tive re view could be made even more ac cept able if
what we are deal ing with is, not Charters that af firm ab -
stract moral val ues, such as life, lib erty and re spect, to be
given sub stance by courts, but Charters that are used by
leg is la tures to de velop de tailed leg is la tion de signed to pro -
mote hu man rights in a con crete form.22 If we view
Charters and Bills of Rights as part of a po lit i cal con sti tu -
tion which calls for hu man rights leg is la tion that is clear
and spe cific enough to be ap plied by courts with out en gag -
ing in con tro ver sial moral de bate, then the idea of a com -
mon law ap proach to ju di cial re view can be viewed along
much the same lines as stat u tory in ter pre ta tion in com mon 
law ju ris dic tions. Thus hu man rights leg is la tion, like all leg-
islation, could be in ter preted with the as sump tion that
legis la tion is not to be taken to limit es tab lished com mon
law prin ci ples un less this is stated clearly and un equiv o -
cally. More over, or di nary leg is la tion could be in ter preted as
sim i larly sub or di nate to hu man rights leg is la tion in that
hu man rights leg is la tion takes pre ce dence un less the con -
trary is clearly and ex plic itly af firmed in the leg is la tion in
ques tion.

Within such a sys tem, ‘com mon law’ may be viewed as a
pro cess of mak ing the laws of a ju ris dic tion clear and con -
sis tent through ju di cial in ter pre ta tion. Such ‘com mon law
pos i tiv ism’ can be seen as a way of mak ing a sys tem of pos -
i tive law more con sis tent and spe cific through ap pel late ju -
di cial pro cess. Its pur pose is to build up a clear and co her -
ent work ing body of le gal rules through precedential
rea son ing un der the guid ance of es tab lished le gal prin ci -
ples, with open ness to only grad ual change and giv ing due
def er ence to stat u tory cor rec tion. Emphasising this posi tiv -
ist ideal as the ob jec tive of com mon law method and con -
cen trat ing less on the, in many ju ris dic tions, rel a tively re -
cent re vival of ad ven tur ous com mon law de ci sion-mak ing
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by higher courts, pres ents the pros pect of com mend ing a
method of con sti tu tional in ter pre ta tion that is suited to the
role of courts in a dem o cratic sys tem.

In deed, Waluchow’s com mon law constitutionalism could 
be uti lised to draw at ten tion to the de sir able of hav ing con -
ti nu ity of con sti tu tional method and le gal method gen er ally. 
This raises the pos si bil ity of turn ing on its head the com -
mon man tra that, when deal ing with hu man rights, courts
must be much more lib eral and ex pan sive in their in ter pre -
ta tions, and com mend ing the re verse, namely that a more
tra di tional com mon law method should be ap plied, par tic u -
larly with re spect to hu man rights, on the grounds that hu -
man rights spec i fi ca tion should not be lo cated within the
dis cre tion ary pow ers of judges un tram melled by the leg is la -
tive re view that is part and par cel of the right to self-gov -
ern ment. In such a con text, we could ben e fit from most of
the ad van tages of fered by Waluchow’s com mon law
constitutionalism with its fo cus on in di vid ual cases, with -
out go ing along with his somewhaat fan ci ful idea that
courts have the will and the ca pac ity to dis cover the
possible content of a community’s ‘authentic’ constitutional 
morality.

IV. CONCLUSION

If courts did have the ca pac i ties and mo ti va tions as cribed 
to them by Waluchow then there would be some good rea -
son to hand over to ju di cia ries all law-mak ing pow ers since
they would do a better job of giv ing the peo ple what they re -
ally want than can be ex pected of elected rep re sen ta tives
and the gov ern ments they form. This is the highly pa ter nal -
is tic drift of a well-mean ing the ory that, in the end, would,
if cor rect, re move ex ten sive ar eas of po lit i cal de bate from
the dem o cratic pro cess. Re gret ta bly, Waluchow’s ap par -
ently mild ap proach to the po lit i cal ca pac ity of ju di cia ries is 
li a ble to en cour age, not the in sti tu tion al ised hu mil ity he
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com mends, but, an en hanced in sti tu tion al ised con ceit.23

Liv ing tree constitutionalism may seem, in the short term,
to prom ise hu man rights ben e fits, but, like other ap -
proaches to the vin di ca tion of sub stan tive ju di cial re view, it 
is flawed through its im plicit re jec tion of the be lief that the
equal moral stand ing of all hu man be ings should be re -
flected in the equal dis tri bu tion of po lit i cal power. For all its 
mer its, A Com mon Law The ory of Ju di cial Re view: the Liv ing
Tree, must be seen as part of a grow ing lit er a ture that in -
cites de moc ra cies to re lin quish their birth-rights and en -
cour ages judges to act trea son ably against the po lit i cal con -
sti tu tion of de moc racy. To end by re turn ing to a mea sure of 
hy per bolic drama: com mon law constitutionalism in its var -
i ous forms is not just an ac a demic myth con cern ing the ad -
van tages of cre ative common law methodology, it is a
potential political monster which contributes to the further
weakening of an already flawed democratic culture.
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