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A LIVING TREE CONSTITUTIONALIST REPLIES1

Wil WALUCHOW

Never lit er ary at tempt was more un -
for tu nate than my Trea tise of Hu -
man Na ture. It fell dead-born from
the press, with out reach ing such
dis tinc tion, as even to ex cite a mur -
mur among the zeal ots.2

In 1777, Da vid Hume pub lished these now fa mous words.
Hume’s great dis ap point ment was, of course, soon re placed 
by his equally great sense of sat is fac tion fol low ing the
much better re cep tion af forded his later work, An En quiry
Con cern ing Hu man Un der stand ing.3 While in no way wish ing 
to com pare my self to Hume, I do wish to ex press re lief that
my own hum ble ef forts have landed me closer to the lat ter
of Hume’s two ex pe ri ences than the for mer. It is an hon our
to have ones work re ceive the at ten tion of such a fine group 
of fel low phi los o phers and col leagues. It is an ab so lute de -
light to en coun ter the level of care, at ten tion and sym pa -
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thetic – but at the same time crit i cal – un der stand ing dis -
played in this fine col lec tion of es says. With out ex cep tion,
each au thor dis plays a com bi na tion of in tel lec tual and pro -
fes sional vir tues one too sel dom en coun ters in ac a demic ex -
changes: hon esty and re spect, com bined with a thirst for
un der stand ing and a will ing ness to en gage crit i cally with
an ar gu ment on its own terms. The re sult, in each case, is
an at tempt to un der stand and ap pre ci ate the per spec tive
from which I tackle the var i ous is sues at play, while at the
same time draw ing at ten tion to points of weak ness, in com -
plete ness and lack clar ity in my book. Not only that. Each
au thor goes on to of fer con struc tive al ter na tives, not merely 
to the over all pro ject and the pic ture I have at tempted to
paint, but to the par tic u lar lines of ar gu ment I pur sue. The
re sult in not only a better un der stand ing of the rel e vant is -
sues and my at tempts to deal with them, but a clearer
picture of the fur ther ques tions my anal y sis com mits me to
ad dress ing in sub se quent work. To the au thors I owe a great 
debt of grat i tude. I will at tempt, in what fol lows, to take
some ini tial steps to wards re pay ing that debt, and to do so
in a man ner that hon ours their fine ex am ple. As is usual
with these kinds of things, I will be forced to fo cus on only a
small num ber of the im por tant is sues raised, leav ing aside
many of the other fine points each au thor brings to our at -
ten tion.

Imer Flo res

Though no doubt in dis pens able, the use of met a phors
and la bels in phi los o phy is fraught with dan ger. Among the
great est of these dan gers is mis un der stand ing of an au -
thor’s in ten tions. Pro fes sor Flores’ cri tique serves to il lus -
trate this point well. Sec tion IV of his in sight ful piece be -
gins with the fol low ing ob ser va tion: “From my point of view
Waluchow’s al ter na tive [to what I call ‘the stan dard view of
Charters of Rights”] is very ap peal ing, count ing most of the
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pre mises and con clu sions.”4 Flores goes on to add that he
has “a small prob lem with one of the pre mises (one might
even think that it is a con clu sion in it self.” (54) And what is 
that problem? Let me quote him in full.

More pre cisely, the prob lem is with cir cum scrib ing the al ter -
na tive to the com mon law meth od ol ogy, which is char ac ter -
ized as a bot tom-up one to meet the chal lenge that dis agree -
ment co mes all the way down: sug gest ing that it is pos si ble
to re vise Char ter Rights by Ju di cial Re view at the point of
their ap pli ca tion and to re-elab o rate them all the way up as
judge-made law. The ap proach ech oes Hart’s to-the-cen tre
moves – which re sem ble Ar is totle’s mid dle term. Let me re -
phrase it: com mon law is re vis able at the point of ap pli ca tion 
whereas stat u tory law is not. Char ter Rights, which re sem ble 
fixed stat u tory law in the sense that they are en trenched and 
writ ten, re quire a flex i ble ap pli ca tion sim i lar to the one of
com mon law. Hence, the com mon law bot tom-up meth od ol -
ogy ap pears to be the way out. As I said, it seems to be all
the way up to face disagreement all the way down.

But this is not the case…[T]he idea of a purely com mon
law constitutionalism is highly con test able [even in com -
mon law ju ris dic tions with out writ ten con sti tu tions]. Any -
way, in my opin ion, it is ab so lutely not the case for an en -
trenched writ ten one, in which leg is la tors, in clud ing fram ers 
amenders or re form ers, have a say: they have al ready said
some thing and are en ti tled to say some thing else. (54-55)

So ac cord ing to Pro fes sor Flores, my anal y sis, though in -
struc tive, is ques tion able on a num ber of fronts. (a) It ig -
nores or, at the very least se ri ously underplays, the fact
that writ ten charters are writ ten, and hence that their in ter -
pre ta tion can not be com pletely “bot tom-up.” As a con se -
quence, (b) it ig nores or se ri ously underplays the fact that
the ap pli ca tion and in ter pre ta tion of writ ten charters is a
multi-party phe nom e non. “[J]udges are not alone in this
and space must re main open for leg is la tors, in clud ing fram -
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ers, amenders or re form ers, as well as other le gal of fi cials
and op er a tors, such as law yers and cit i zens, to play a key
role in oth ers stages of the po lit i cal pro cess.” (63) And fi -
nally, (c) it ig nores the fact that most if not all civil law –
that is, non-com mon-law – ju ris dic tions fol low some thing
rather like the meth od ol ogy I en cour age for the ap pli ca tion
and in ter pre ta tion of writ ten charters. So con ceiv ing of and
describing this methodology as common-law in nature is
highly misleading at best.

These re sponses nicely il lus trate the dan gers of la bel ing
to which I draw at ten tion above. In la bel ing my ap proach to 
ju di cial re view un der a char ter of rights “a com mon law
the ory,” I in no way meant to re strict its range to com mon
law ju ris dic tions.5 Nor did I mean to sug gest a thor oughly
“bot tom-up” meth od ol ogy – if that is meant to sug gest that
judges cre ate con sti tu tional law from scratch as they con -
front the in di vid ual cases they are called upon to de cide
and must pay no mind to the words cho sen to ex press their 
char ter’s moral com mit ments. As I re peat edly em pha size in
the book – and as Pro fes sor Flores, to his credit, ac knowl -
edges on more than one oc ca sion – what is on of fer is
“some thing like” the meth od ol ogy his tor i cally em ployed by
com mon law judges to deal with ar eas of law in which stat -
utes are not the pri mary fo cus, e.g. An glo-Amer i can tort
law. But it is also one that at tempts fully to ac count for the
spe cial role an en trenched, writ ten char ter plays in the ju -
ris dic tions I con sider. I fully ac knowl edged then, as I fully
ac knowl edge now, that there are im por tant dif fer ences be -
tween An glo-Amer i can tort law and mod ern char ter-based
con sti tu tional law, be tween an area of law which has been
de vel oped largely by judges left to their own de vices (but
im por tantly sub ject to over ride by leg is la tion, a su pe rior
source of law in all ju ris dic tions of which I am aware), and
one in which a writ ten in stru ment, of su pe rior sta tus, plays 
the star ring role. So if bot tom-up is meant to im ply lack of
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re straint by bind ing, writ ten in stru ments, then it would be
cor rect to point out that char ter ad ju di ca tion nei ther is, nor 
can be, bot tom-up in na ture.6

But then I never meant any such thing. What I meant
was the de nial of a point of view which sees judges’ ac tive
par tic i pa tion in the cre ation, ap pli ca tion and de vel op ment
of con sti tu tional charters as a threat to de moc racy, and
which there fore rec om mends that charters be com pletely
aban doned, or that we take an ap proach to their in ter pre ta -
tion and ap pli ca tion which com pletely ties ju di cial de ci sions 
un der them to pre vi ously es tab lished (though largely il lu -
sory, I ar gue) “fixed points” – that is, points fixed by the
prior de ci sions of some of the other ac tors Pro fes sor Flores
men tions – fram ers and leg is la tors. I used the phrase “bot -
tom-up” to con vey one of the ways in which the broad, ab -
stract clauses of charters can, should be, and, I be lieve, of -
ten are de vel oped or par tic u lar ized on a case-by-case ba sis
by judges de cid ing spe cific is sues aris ing in spe cific cases.
This is not to say, of course, that this de vel op ment is com -
pletely at the whim of in di vid ual judges and their moral
pre di lec tions. char ter rights can (and, I haz ard to sug gest,
do) make ref er ence to what I call a “com mu nity’s con sti tu -
tional mo ral ity” – a mo ral ity which serves as a touch stone
for all their de ci sions. This con sti tu tional mo ral ity is, I sug -
gest, a com plex of nor ma tive stan dards es tab lish ing rights
against gov ern ment which arises from a mul ti tude of
sources: e.g., moral judg ments of com mu nity mem bers, de -
ci sions taken by their leg is la tive rep re sen ta tives, and the
de ci sions of judges in con sti tu tional cases. If this is at all
cor rect, then a num ber of im por tant con se quences fol low.
First, a judge who de cides a char ter case is not nec es sar ily
cre at ing new law from scratch, fol low ing her own moral
lights – a con se quence that might well threaten the dem o -
cratic le git i macy of her de ci sion. On the con trary, her de ci -
sion, if re spon si bly taken, is based on views at trib uted to
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the rel e vant com mu nity, as rep re sent ing some of that com -
mu nity’s fun da men tal moral com mit ments. Hav ing said
this, there is no de ny ing that the con tent of con sti tu tional
mo ral ity is to a sig nif i cant de gree shaped by judges, that of -
ten their de ci sions do not merely re spond to pre-ex ist ing
con sti tu tional mo ral ity but rather add to it, or change its
con tent (a point to which I’ll re turn very shortly). But if this 
is so – and I in no way wish to deny it – then it is equally
cru cial to stress that judges are not alone in this ven ture.
As noted above, the con tent of a com mu nity’s con sti tu tional 
morality is determined by a host of factors. It is given shape 
by such things as social conventions and judgments, as
well as by statutes and the particular political choices the
latter represent.

As Raz and Honore point out, ab stract mo ral ity sel dom
pro vides fully de ter mi nate guid ance. On the con trary, it
pro vides, a some what in de ter mi nate “blue print” which
some times needs to be fleshed out, in par tic u lar con texts,
by choices from within ranges of mor ally ac cept able op tions 
set by ab stract mo ral ity. In or der to do this flesh ing out we
must, as Aqui nas would have it, en gage in “the de ter mi na -
tion of com mon no tions,” no tions like fair ness, equal ity,
jus tice, and dem o cratic. This in sight, I ar gue, ap plies as
much in re la tion to the po lit i cal mo ral ity to which charters
make ref er ence as it does with re spect to an in di vid ual’s
own per sonal mo ral ity. To be sure, when it co mes to po lit i -
cal mo ral ity, par tic u larly the con sti tu tional mo ral ity of a
com mu nity – as sum ing, again, that it makes sense to speak 
in such terms – these de ter mi na tions are some times made
by judges in con tro ver sial char ter cases. But they are not
alone here. When a leg is la ture de cides to en act a law, its
de ci sion of ten re flects and re sults in the de ter mi na tion of a
com mon no tion of, say, fair ness or jus tice. Dif fer ent
schemes of tax a tion can rep re sent dif fer ent choices con -
cern ing these val ues – choices each of which is con sis tent
with the rel e vant com mon no tion but none of which is
uniquely de ter mined. In mak ing choices among these open
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al ter na tives, leg is la tors help to give shape to the con sti tu -
tional mo ral ity par tic u lar to their com mu nity – a mo ral ity
which, on the con cep tion I de fend in the book, is one to
which a com mu nity com mits it self when it adopts a char ter 
of rights and which judges are called on to en force and de -
velop in their de ci sions. But even af ter the leg is la ture has
made its choice (and as sum ing that its choice lies within
the bound aries set by the blue print) we of ten run into yet
fur ther in de ter mi nacy and a need for fur ther de ter mi na tion, 
this time by the judges who ad ju di cate the cases in which
such indeterminacies arise. Here cre ative choice – or what
is nor mally called “ju di cial dis cre tion” – may well be nec es -
sary. But it would be a mis take to see even these choices as 
com pletely un bri dled. Judges who ex er cise the power to de -
velop fur ther the con sti tu tional mo ral ity of their com mu nity 
are bound to do so in a way that re spects, not only the
blue print, but also the broad range of prior com mit ments
re flected in their com mu nity’s pre vi ous de ter mi na tions.
There is nothing in this picture which rules out the kind of
multi-party partnership for which my book argues, and in
calling the method I advocate ‘bottom up” I certainly never
meant to rule any of this out.

Noel Struchiner & Fabio Schecaira

Does the no tion of “a com mu nity’s con sti tu tional mo ral -
ity” to which I make ref er ence above make sense? As we
have just seen, my de fence of char ter re view as sumes that
it does. Sup pose, for a mo ment, that charters in cor po rate
or tie the com mu nity and the courts to stan dards set by
“Pla tonic mo ral ity,” that is the sup pos edly ob jec tive or true
uni ver sal mo ral ity which phi los o phers, theo lo gians and
stu dents in neigh bour hood pubs have long at tempted to
dis cover or ar tic u late in de vel op ing their philo soph i cal the o -
ries. Sup pose, in short, that charters ren der con for mity
with Pla tonic mo ral ity the touch stone of con sti tu tional va -
lid ity. Were this true, then char ter crit ics would al most cer -
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tainly be right: Char ter re view could not be de fended in a
mod ern con sti tu tional de moc racy. Pla tonic mo ral ity is
fraught with so much un cer tainty, and dis agree ment, and,
if Raz and Honore are cor rect, in de ter mi nacy, that al low ing
judges to strike down the judg ments of dem o crat i cally ac -
count able rep re sen ta tives on its ba sis would not only be
po lit i cally dan ger ous, it would be in sult ing as well. It would 
give too much dis cre tion on moral mat ters to judges. So a
char ter de fender might be tempted to turn to some thing
else in stead, per haps what the early le gal positivists called
pos i tive mo ral ity, that is, the moral val ues, be liefs and prin -
ci ples widely en dorsed and prac ticed by the cit i zens of a
par tic u lar com mu nity. Sup pose a con sti tu tional char ter is
read as in cor po rat ing pos i tive mo ral ity, so un der stood.
Would we then be able to find the de sired de ter mi nacy? If
we could, then one ma jor ob sta cle would be over come. We
would have a de ter mi nate body of norms ca pa ble of be ing
dis cov ered and ap plied in a man ner which did not call upon 
the per sonal moral views of judges. We might also re move
the sting of in sult. If judges were sim ply en forc ing the com -
mu nity’s moral views, then there would be lit tle rea son to
con demn the prac tice of ju di cial re view as un dem o cratic, or 
as an im plicit ad mis sion that we must rely on the moral
judg ments of our ju di cial su pe ri ors to de ter mine what is
right. Char ter re view would be based on norms es tab lished
by the com mu nity not the courts. But alas, pos i tive mo ral -
ity, par tic u larly in multi-cul tural, lib eral de moc ra cies such
as the ones which con cern me in my book, seems just as
fraught with un cer tainty and dis agree ment as Pla tonic mo -
ral ity, thus bring ing with it an in ev i ta ble con tam i na tion by
the judge’s own per sonal moral views. Not only that, pos i -
tive mo ral ity of ten seems to be se ri ously mis guided, es pe -
cially when it co mes to moral views in volv ing the in ter ests
and rights of mi nor i ties and other dis ad van taged groups.
For ex am ple, it is ar gu able that, in many dem o cratic ju ris -
dic tions, so cial prac tices which dis crim i nate against wom-
en, ho mo sex u als and aboriginals en joy con sid er able pop u -

154

WIL WALUCHOW



lar sup port. Thus in di vid u als in these com mu ni ties seem to 
en dorse moral norms and views which pro mote un fair ness.
Why, it might be asked, should judges, in de cid ing char ter
cases, be re quired to re spect these er ro ne ous norms and
views? Why should moral er ror, as op posed to rea son, fair -
ness and justice, be the proper basis for legal decisions
concerning fundamental rights and freedoms? Especially in 
light of the fact that offering legally enforced moral pro-
tections to vulnerable individuals and minorities is usually
touted as one of the principal reasons to adopt a written
charter of rights?

If the above two al ter na tives – Pla tonic and pos i tive mo -
ral ity, so con ceived – ex haust the pos si bil i ties, then one in -
clined to sup port char ter re view has a tough row to hoe.
But what if there is a third op tion? What if in stead we view
charters as ref er enc ing the rel e vant com mu nity’s con sti tu -
tional mo ral ity – that is, the mo ral ity pre sup posed in a com -
mu nity’s ba sic laws and po lit i cal in sti tu tions, in clud ing,
most im por tantly, its char ter of rights? Do we not here have 
the best of both worlds? We have the con cep tion of a mo ral -
ity that is cru cially tied to the fun da men tal moral be liefs
and com mit ments of the com mu nity. But it also one that
al lows us to make sense of a ju di cial ar gu ment the con clu -
sion of which is that the com mu nity and/or its dem o crat i -
cally cho sen rep re sen ta tives have made a mis take on some
rel e vant moral ques tion. It per mits a judge to ar gue that
one of the lat ter’s po lit i cal de ci sions, even one overtly based 
on an ad mit tedly pop u lar moral view or choice, is mis taken, 
as a mat ter of con sti tu tional law, because it is deeply at
odds with the community’s very own constitutional moral
commitments.

So a good deal turns on the pos si bil ity of as crib ing such
a thing as a “con sti tu tional mo ral ity” to a par tic u lar dem o -
cratic com mu nity. Struchiner and Shecaira “worry” that I
am “too con fi dent about the guid ing ca pac ity” of what I de -
scribe as “the true mo ral ity of the com mu nity.” (136) They
“are equally sceptical about the pos si bil ity of pre ce dents
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and word choice be ing ca pa ble of fix ing roots.” (p. 136, note 
2) On the ba sis of this very deep scep ti cism, and some re -
flec tions on the de gree of dissensus that seems to be part
and par cel of mod ern con sti tu tional de moc ra cies, they are
drawn to con clude that “the “Liv ing Tree” has its roots fixed 
in quick sand.” (145) And if its rooted in quick sand, then my 
pro posed al ter na tive is sunk.

It is al ways dif fi cult to re spond to scep tics in ways which
they will ul ti mately find sat is fy ing. For any prop o si tion or
the ory put for ward, there will al ways be some ground, re -
mote and im plau si ble as it might seem, for doubt. And so
one who of fers up con ten tious prop o si tions and ar gu ments
for con sid er ation must al ways pro ceed with a good deal of
cau tion and hu mil ity. This is es pe cially true when it co mes
to phi los o phy – par tic u larly its claims about the na ture and 
de mands of mo ral ity. So, how is all this rel e vant to our dis -
cus sion here? It ap plies as fol lows. Among my prin ci pal
aims in A Com mon Law The ory of Ju di cial Re view: The Liv -
ing Tree was to open up a new av e nue of thought, to in tro -
duce what I some what im mod estly called a “Co per ni can
rev o lu tion” in our way of think ing about charters and pos -
si ble prac tices of char ter re view un der them. One can think 
of my ar gu ment as tak ing the fol low ing form. If the
so-called “Stan dard View” of charters and the so-called“
Stan dard Case” for char ter re view is all we have to go on,
then we might just as well sur ren der to the crit ics. The crit -
ics’ case is prob a bly in sur mount able. But what if there is
an other op tion? What if we could make sense of some thing
called a com mu nity’s con sti tu tional mo ral ity, a set of norms 
which can be dealt with by judges in a man ner sim i lar to
the ways in which com mon law judges have de vel oped and
ap plied a more or less co her ent body of norms gov ern ing
things like neg li gence and rea son able force? Would we then 
have a plau si ble al ter na tive that might en able us to side
step some of the crit ics’ most pow er ful ob jec tions? And
would we not then have a con cep tion of char ter re view that
high lighted its po ten tial for good? It was with these mod est

156

WIL WALUCHOW



am bi tions in mind that I took some pre lim i nary steps in the 
di rec tion of in tro duc ing a the ory about con sti tu tional mo -
ral ity and its pos si ble role in char ter re view. As noted in my 
re sponse to Imer Flores, Pla tonic mo ral ity con tains con sid -
er able in de ter mi nacy. So too does pos i tive mo ral ity, if by
that we mean the re sult of sim ply try ing to cob ble to gether
an amal gam of pop u lar moral opin ions widely held within a 
mod ern dem o cratic com mu nity at any given time. Pos i tive
mo ral ity so con ceived is, as Struchiner and Shecaira re -
mind us, a hodge podge of con flict ing, in com men su rate, and 
in many in stances, ill-con sid ered, moral opin ions. So if the
mo ral ity to which charters made ref er ence were of ei ther of
these two va ri et ies, then we should be sceptical about
whether we could find enough to con strain the judges, and
we should be call ing for their com plete aban don ment. And
my liv ing tree would in deed be des tined to sink. But con sti -
tu tional mo ral ity as pre sented in my book is nei ther of
these two things. As men tioned, it is the com plex prod uct of 
in nu mer a ble choices made by count less in di vid u als over
the course of a com mu nity’s his tory. And im por tantly, it
may not be con sis tent with all of the widely shared views
held within the com mu nity on a par tic u lar is sue like abor -
tion or same-sex mar riage. True, if we con ducted a sur vey
of peo ple within a coun try like Can ada, Mex ico, Brazil or
the United States, we would al most cer tainly find a lack of
con sen sus about the mo ral ity of same-sex mar riage. One
might ex press this by say ing ei ther that peo ple’s moral
views, even those which are very well con sid ered, are rad i -
cally dif fer ent, or that the com mu nity’s mo ral ity (if there is
such a thing here) is split on the is sue. But it would n’t fol -
low from this that the com mu nity’s con sti tu tional mo ral ity is
like wise split, in the sense of be ing con sis tent with, or in de -
ter mi nate with re spect to the cor rect ness of, any of those
com pet ing views. When the Ca na dian Su preme Court ruled
in fa vour of same-sex mar riage, they did not base their de -
ci sion merely on a con sen sus of opin ion among Ca na di ans
on the is sue. It’s a good thing too, be cause there ob vi ously
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was no such con sen sus, even af ter one had purged, from
ones sam ple, views based on ob vi ously false fac tual be liefs
and log i cal in con sis ten cies. And per haps most im por tantly
for our pur poses here, the Court did not base its de ci sion
on the com mu nity’s mo ral ity con ceived as some thing in de -
pend ent of its law, par tic u larly its con sti tu tional law. On
the con trary, the Court drew upon a long line of prior de ci -
sions by Ca na dian courts and leg is la tures, each “de ter min -
ing,” in some par tic u lar way, the norms of “equal ity” as
these ap ply to Ca na dian gays and les bi ans on is sues such
as pen sion ben e fits, adop tion, and so on. When all these el -
e ments were added to the mix, what emerged was the con -
clu sion that a de nial of mar riage to gays and les bi ans vi o -
lates Can ada’s constitutional morality. At least that’s how
the Court saw things, even if they and I were perhaps a bit
injudicious in pressing what we took to be the obvious
rectitude of this conclusion. And all of this is true despite
the obvious fact that there was – and continues to be –
widespread disagreement among reasonable, well-informed
Canadians on the moral desirability of same-sex marriage.

So my am bi tions were mod est: to sug gest how a com mu -
nity’s con sti tu tional mo ral ity, if such a thing could be con -
structed, could ad e quately con strain judges, de spite an un -
de ni able deep level of dis agree ment over the con ten tious
is sues raised by and within char ter re view. Of course I
don’t say nearly enough about how such a mo ral ity might
be con structed and whether, on the as sump tion that it
could be con structed, it would prove suf fi ciently de ter mi -
nate to root my liv ing tree in some thing more sta ble than
quick sand. These are def i nitely im por tant questions yet to
be fully answered.

Natalie Stoljar

It is to the credit of Struchiner and Shecaira that they
bring home so force fully the fur ther di rec tions in which my
ar gu ment must be de vel oped and the ob sta cles I face if I

158

WIL WALUCHOW



am to over come their deep scep ti cism. The same might be
said of Pro fes sor Stoljar’s su perb piece. She too ques tions
whether my con sti tu tional mo ral ity will do the work I in -
tend it to do. Fol low ing her beau ti fully clear and in sight ful
sum mary of my main lines of ar gu ment, Stoljar goes on to
out line what she takes to be a “ten sion” in my ar gu ment.
On the one hand, I need a con cep tion of con sti tu tional mo -
ral ity which en ables judge to ap ply it with out en gag ing in
first-or der moral the o riz ing. I need such a con cep tion if I
am to an swer the Critic’s charge that char ter re view leaves
a dem o cratic cit i zenry hos tage to the per sonal moral views
of un ac count able judges. I par tic u larly need a method by
which a judges can, with out en gag ing in first-or der moral
the o riz ing, dis miss, as “inauthentic,” a pop u lar moral view
widely shared by the com mu nity or some sig nif i cant por tion 
of it, or a view of fi cially en dorsed in pre vi ous ju di cial and
leg is la tive de ci sions. In other words, what I need, if I am to
an swer the Critic, is a “de scrip tive model” of con sti tu tional
mo ral ity ac cord ing to which it can (at least to a very sig nif i -
cant ex tent) be dis cov ered not cre ated by judges when they
ap ply it in char ter re view. On the other hand, as she also
rightly points out, I am com mit ted to a “con struc tive model” 
of con sti tu tional mo ral ity which sees it as sub ject to the
same kind of first-or der, cre ative moral rea son ing as one
en coun ters in com mon-law rea son ing. The old myth to the
con trary, the com mon law nei ther is nor ever was merely
wait ing there to be “dis cov ered” by judges. Rather the com -
mon law is the ever-chang ing prod uct of judges’ cre ative ef -
forts in deal ing with the many new cases that come be fore
them. So if I want to claim that char ter re view fol lows a
path “some thing like” (to echo Flores) com mon-law rea son -
ing, then I am com mit ted to a sim i larly con struc tive model
of constitutional morality. And this leaves me vulnerable to
charter critics and the claim that charter review is fun da -
men tally at odds with democracy.

I think Stoljar is ab so lutely right to have de tected this
ten sion in my over all ar gu ment, and in sub se quent work I
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am go ing to have to work hard to over come it. As noted in
my re ply to Struchiner and Shecaira, my aim in A Com mon
Law The ory of Ju di cial Re view was not to pro vide and de -
fend a fully ar tic u lated con cep tion of con sti tu tional mo ral -
ity. Rather, it was the much hum bler one of pro vid ing a
pre lim i nary thumb nail sketch of a dif fer ent way of think ing
about the moral norms in volved in charters and char ter re -
view.7 I wanted to show how, if con sti tu tional mo ral ity were 
some thing like the mo ral ity I de scribe and briefly de fend,
we could fash ion con vinc ing re sponses to most of the
Critic’s many ar gu ments against them, as well as chart a
new course to wards a deeper un der stand ing of the pos si bil -
i ties for char ter re view within a con sti tu tional de moc racy.
What Stoljar’s es say dem on strates is that the con sti tu tional 
mo ral ity I want might be char ac ter ized as re sid ing some -
where be tween Pla tonic mo ral ity, on the one hand, and
pos i tive mo ral ity on the other. It is rooted in the fun da men -
tal moral and le gal com mit ments of a com mu nity, but not
in such a way as to ren der it im mune from the crit i cal bite
of Pla tonic mo ral ity, nor from the need for de vel op ment and 
flesh ing out via com mon law rea son ing in the ser vice of
Thomistic de ter mi na tion. I will also, as she rightly points
out, need to say some thing more about how con sti tu tional
mo ral ity as I con ceive it dif fers (or not) from the con sti tu -
tional mo ral ity con structed by Dworkin’s super-judge, Her -
cu les’ con struc tive in ter pre ta tions.8

Ken Himma

Ken Himma raises a num ber of very in ter est ing ques tions 
about the over all strat egy I adopt in my book. Though sym -
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pa thetic to my con clu sion that char ter re view can play a le -
git i mate role within a con sti tu tional de moc racy, he won ders 
whether I have missed the tar get set by Waldron. First, my
ar gu ment is flawed be cause Waldron’s at tack is mounted
against a very strong US-style ju di cial re view in which
courts have the fi nal say on whether the com mu nity’s con -
sti tu tional com mit ments have been vi o lated by some gov -
ern ment ac tion or other, whereas I ar gue for al ter na tive
forms of ju di cial re view, e.g., the Ca na dian one in which the 
Sec tion 33 over ride per mits a leg is la ture to af firm the va lid -
ity of a stat ute “not with stand ing” a court’s rul ing that said
leg is la tion stands in vi o la tion of Can ada’s Char ter of
Rights. But if I am to an swer Waldron I must de fend the
stron ger ver sion of the prac tice, the one which in volves a
rec og ni tion of “ju di cial su prem acy.” (86-87) Sec ond, my ar -
gu ment “does not fully en gage the is sue of whether the right
to self-gov er nance is vi o lated by ju di cial re view… Waluchow 
fully ad dresses only the… is sue of whether al low ing ju di cial 
re view would re sult in some im por tant moral good.” (86,
em pha sis added) And fi nally, my ar gu ment fails be cause I
have in ac cu rately char ac ter ized Waldron’s ar gu ment as fall -
ing prey to what I called “Waldron’s Car te sian Di lemma.”
Let me take each is sue in turn.

When one first delves into is sues sur round ing the prac -
tice com monly re ferred to as “ju di cial re view,” or as I pre fer
to call it, “char ter re view,” one is im me di ately struck by the
ex tent to which dis cus sion is driven by the Amer i can
model. By this I mean that the vast ma jor ity of dis cus sions
of char ter re view as sume that the prac tice em bod ies two
car di nal fea tures: fixed points of prior com mit ment cou pled 
with ju di cial su prem acy in de ter min ing the ex tent and ap -
pli ca tion of said fixed points. As noted in the in tro duc tion
to A Com mon Law The ory of Ju di cial Re view, I wanted to
make a clean break with this trend and in tro duce a con cep -
tion of charters and char ter re view which did not em body
those two fea tures. My aim, in other words, was to dem on -
strate that there are sen si ble, de fen si ble forms of the prac -
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tice that are fully con sis tent with pretty much what ever
con cep tion of de moc racy one hap pens to choose, pro ce -
dural, con sti tu tional, or what ever. And this in cludes, I ar -
gued, con cep tions of de moc racy which fo cus on the right to
self-gov er nance, be cause self-gov er nance as en hanced, not
threat ened, by char ter re view.9 To be self-gov erned, I ar -
gued, in cludes be ing true to what I called one’s au then tic
moral com mit ments – some thing that char ter re view can be 
seen to en cour age. So my aim was not to show that the
so-called Amer i can model is con sis tent with de moc racy. My 
aim was to show that char ter re view can be of a form which 
de parts from this model in cru cial ways, and that in this
par tic u lar form it is per fectly con sis tent with “the right to
self-gov er nance” as that no tion is prop erly con strued.
Understood in this way, my argument in no way misses the 
mark.

Fi nally, we come to Waldron’s Car te sian di lemma. Have I, 
as Pro fes sor Himma sug gests, mis con strued the logic of
Waldron’s ar gu ment from dis agree ment? Ac cord ing to
Himma “there is no claim be ing made [by Waldron] that ev -
ery one agrees on the right to par tic i pate. The claim is
rather that ac cept ing a right to par tic i pate [in po lit i cal de ci -
sions], to gether with some un con tro ver sial claims, en tails
that ju di cial re view vi o lates the right to par tic i pate... [T]he
meta-struc ture of the ar gu ment is that if you ac cept these
pre mises (and sup port ing rea son ing), you are com mit ted to
de ny ing the le git i macy of ju di cial re view.” (91) If this is the
proper read ing of Waldron’s ar gu ment, then I have few
qualms about ac cept ing it, though once again I would in sist 
that it is a mis take to as sume that ju di cial re view must be
based on the so-called Amer i can model. But I do want to
ques tion the sug ges tion that my cri tique seeks to un der -
mine the va lid ity of Waldron’s ar gu ment by chal leng ing the
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claim that ev ery one agrees on the right to par tic i pate. In ac -
tual fact, I ar gued for the con trary, that very few peo ple
agree on this right. Most im por tantly, I sug gested that most 
peo ple dis pute what this right en tails for the var i ous forms
of gov er nance which dem o cratic ide als sanc tion as pos si bil -
i ties. As I and many oth ers have noted, peo ple dis agree
widely on what the right to par tic i pate en tails for is sues like 
party fi nanc ing, ref er en dums ver sus de ter mi na tion by leg is -
la tive de ci sion, ma jor ity ver sus vot ing una nim ity rules, di -
rect ver sus rep re sen ta tive de ci sion-mak ing, and so on. But
this is the same kind of dis agree ment one sees on vir tu ally
all of the is sues aris ing in char ter re view. And so one can -
not val idly cite, as a strong, knock-down ar gu ment against
char ter re view, the fact that peo ple dis agree on the ques -
tions dealt with in that pro cess – which is ex actly what
Waldron at times seems to do. And the rea son is fairly sim -
ple: the ar gu ment can be turned right around and aimed at 
Waldron’s prem ise con cern ing the fun da men tal right to
par tic i pate and the ar gu ment(s) upon which it is based.
And so if, de spite wide spread dis agree ment on its na ture
and jus ti fi ca tion, we were to base a de ci sion to re ject char -
ter re view on the right to par tic i pate, there ap pears to be no 
ba sis for de ny ing oth ers the right to base their de ci sion to
adopt char ter re view on equally con ten tious rights to things 
like equal ity, free ex pres sion and so on. At best, then, we
have a saw-off. Ei ther that, or a kind of “Car te sian di -
lemma” whereby the rea sons cited by Waldron for re jec tion
of views put for ward by oth ers can be turned round and ap -
plied to his own po si tion. So the only way the right to par -
tic i pate could do its work – mo ti vate a re jec tion of char ter
re view based on it and the ideal of self-gov er nance which
serves as its jus ti fi ca tion – would be to sug gest that these
represent fundamental commitments upon which everyone
agrees. And since there obviously is no such agreement,
charter review would appear to stand unscathed. It stands
or falls on the same footing as Waldron’s rejection of it.
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Tom Camp bell

Tom Camp bell’s ex cel lent pa per raises many of the is sues 
dis cussed above. For ex am ple:

There re mains the strong sus pi cion…that the task
Waluchow sets for com mon law rea son ing with re spect to
work ing out the true im pli ca tions of shared com mon val ues
(i) wrongly claims, at the level of the ory, to be a mat ter of dis -
cov ery not cre ation (ii) is in prac tice li a ble to re sult in the
pro jec tion of the val ues and ex pe ri ence of a small un rep re -
sen ta tive so cial and professional elite.” (27)

For rea sons of econ omy, per mit me sim ply to say that my 
re sponses to Struchiner, Shecaira and Stoljar pretty much
ap ply here as well. I agree that more needs to be said about 
the no tion of a com mu nity’s con sti tu tional mo ral ity, par tic -
u larly about whether we can rea son ably ex pect it to pro vide 
an ad e quate de gree of de ter mi nate guid ance to judges. But
I have yet to see suf fi cient rea son to aban don my “rather
op ti mis tic per spec tive” (20) on these ques tions. In stead of
be la bour ing these points fur ther, how ever, I would like to
con sider the in trigu ing al ter na tive proposed by Campbell in 
his concluding section.

Camp bell rightly notes that the plau si bil ity of my “model
of con sti tu tional rea son ing changes with the con text and is -
sues to which it is ap plied.” (32) For in stance, in po lit i cal
sys tems in cor po rat ing the fea tures of strong ju di cial re view
tra di tion ally as so ci ated with the Amer i can model – i.e. (i)
the rel e vant moral pro vi sions are very broadly or ab stractly
stated; (ii) con sti tu tional amend ment is ex tremely dif fi cult
to bring about – i.e. the con sti tu tion is deeply en trenched;
and (iii) judges pretty much have “the fi nal say” in de ter -
min ing the con tent of the ab stract moral pro vi sions of their
en trenched con sti tu tion – the case for com mon law
constitutionalism be comes dif fi cult to sus tain. On the other 
hand, “In con sti tu tional con texts where con sti tu tional
change, ei ther by stat ute, ref er en dum or more elab o rate
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mech a nisms, is a com mon and ac cepted phe nom e non,
some of the dem o cratic def i cits of [my al ter na tive] model do
not ap ply.” (33) This is par tic u larly so “where there is a
dem o cratic sys tem which as sumes the pro pri ety of leg is la -
tive re view of com mon law de ci sions and, there fore, of [my]
ver sion of com mon law constitutionalism.” (ibid.) As an ex -
am ple, Camp bell cites the not with stand ing clause of the
Ca na dian Char ter. If a sys tem were to adopt some such
over ride and, im por tantly, were there enough po lit i cal will
ac tu ally to use it, then “a ju di cial brief to be on the look-out 
for self ish majoritarianism, the vested in ter ests of pol i ti -
cians, and di lu tions of dem o cratic rights, [would have] its
at trac tions pro vided the courts [did] not have the fi nal say in
such con tro ver sial matters.” (33, em pha sis added).

For rea sons cited in my re sponse to Himma, I pretty
much agree with the thoughts out lined in the pre ced ing
para graph. We are not nec es sar ily wed ded to the so-called
Amer i can model of strong re view and there are ways of forg -
ing mean ing ful, dem o crat i cally re spect able part ner ships
among the var i ous par ties that have a role or stake in char -
ter re view. So far so good. Camp bell’s next step is to sketch
one par tic u larly in trigu ing form of part ner ship which, he
be lieves, might well gar ner for us all the ad van tages we
want with out jeop ar diz ing our dem o cratic ide als. What if,
he writes, “we view Charters and Bills of Rights as part of a
po lit i cal con sti tu tion which calls for hu man rights leg is la -
tion that is clear and spe cific enough to be ap plied by
courts with out en gag ing in con tro ver sial moral de bate…”
(34) In such a set-up, “or di nary leg is la tion could be in ter -
preted as…sub or di nate to hu man rights leg is la tion… un -
less the con trary is clearly and ex plic itly af firmed in the leg -
is la tion in ques tion.” (Ibid.)

On the stan dard mod els of char ter re view, we es sen tially
have two types of ob ject in play: (a) a char ter and all the de -
ci sions taken to flesh out its ab stractly stated moral re -
quire ments; and (c) a piece of leg is la tion whose con sis tency
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with the for mer is in ques tion.10 But with Camp bell’s
model, we now ap pear to have a third, in ter me di ate ob ject
in play: (b) hu man rights leg is la tion which stands some -
where be tween (a) and (b), is both in spired by and in tended
to be a more con crete ex pres sion of (a), and is to be used by 
judges to test the ac cept abil ity (con sti tu tion al ity?) of (c).
The claimed vir tues of (b) in clude its dem o cratic ped i gree –
it is the prod uct of leg is la tive, not ju di cial, de ci sion – and
its spec i fic ity. The par tic u lar moral judg ments about par tic -
u lar cases that help shape the com mu nity’s con sti tu tional
mo ral ity, and which I ar gue judges are of ten in a better po -
si tion than leg is la tors to make, are now to be made by
those self-same leg is la tors when they en act their hu man
rights leg is la tion. We get the con crete, par tic u lar judg ments 
we need, but in a way which pro vides them with the re -
quired dem o cratic le git i macy. Space per mits me from ex am -
in ing this in trigu ing op tion in the detail it clearly deserves. I 
will therefore have to rest content with a few, very brief
observations.

It is not clear to me what role (a) – i.e. a char ter and the
de ci sions make un der it – is to play in Camp bell’s pro posed
ar range ment. Can it ac tu ally be used by courts di rectly to
chal lenge level-(c) leg is la tion? If it can, then one won ders
whether the pro posal in tro duces an un nec es sary level of
leg is la tion (level-(b)) which merely du pli cates or re it er ates
the var i ous Thomistic de ter mi na tions in tro duced by level-(c) 
leg is la tion. Per haps, the added value can be found in a sec -
ond po ten tial role for (a), namely, to stand in judg ment of
level-(b), hu man rights leg is la tion. But one can not help but
won der if this is enough to over come some of the in her ent
dis ad van tages brought along with this op tion. For rea sons
ar tic u lated by Denise Reaume, and upon which I draw in
de fend ing liv ing-tree charters, hu man rights leg is la tion
more of ten than not re sults in “pi geon-hol ing.” To quote her 
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once again, “With more than fifty years of ex pe ri ence in
deal ing with dis crim i na tion, we have... out grown the
method of law-mak ing that con sists of us ing the leg is la tive
ma chin ery to en act suc ces sive new pi geon holes each time a 
new kind of fact sit u a tion arises that de serves pro tec tion...
The phe nom e non of dis crim i na tion…is not ca pa ble of be ing
cod i fied in pre cise terms of the sort that have char ac ter ized
past leg is la tive ef forts.”11 If Reaume is cor rect, as I think
she is, what will be the re sult if the role of a level-(a) char -
ter is to jus tify and stand in judg ment of level-(b) hu man
rights leg is la tion? The re sult will pre sum ably be con tin ual
amend ment of the lat ter to ac count for all the new fact sit u -
a tions in which the rel e vant moral rights are at stake. That
and fur ther pi geon hol ing, the in ev i ta ble re sult of at tempts
to cre ate and ap ply mean ing ful and ef fec tive level-(b) leg is -
la tion. Un less, of course, the level-(b) leg is la tion is ex -
pressed in such broad terms as to per mit sub sum ing, with -
out amend ment, the new fact-sit u a tions which are bound
to arise. But if that de gree of non-spec i fic ity is in play, then 
level-(b) legislation adds no value to the process at all, in
addition to what is already evident in the kind of charter
review for which I argue in my book.

So in tro duc ing level-(b) leg is la tion while per mit ting
judges to em ploy their char ter to as sess level-(c) leg is la tion
di rectly seems to in tro duce no added value, while re strict -
ing such as sess ments to level-(b) leg is la tion in tro duces the
threat of pi geon-hol ing un less the moral cat e go ries it uti -
lizes are so broad as to add noth ing, once again, over and
above what one al ready gets with a level-(a) char ter. The
only other op tion seems to be to deny ju di cial ap peals to
charters al to gether. On this op tion, the char ter would only
serve as a sym bolic ve hi cle upon which leg is la tors draw to
jus tify their choice of hu man rights leg is la tion, and upon
which other par ties might draw to lobby for changes in the
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lat ter, as well as other forms of leg is la tion. While in no way
wish ing to down play the valu able, sym bolic role of a com -
mu nity’s char ter,12 I can not help but won der whether this
is re ally enough. Be cause on this op tion, those whose char -
ter rights have been com pro mised by leg is la tive ac tion, and
who might have ben e fit ted from a sys tem in which char ter
re view of the kind I de fend is in ef fect, will likely be left with 
no com pa ra ble re lief. They may, of course, have re course to 
the level-(b) leg is la tion in which Camp bell sees so much
prom ise. But like Reaume, I have to won der whether, when
it co mes to the pro tec tion of fun da men tal rights of po lit i cal
mo ral ity, “we have outgrown [this] method of law-making”
and whether we are far better off relying on living tree
charters.
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