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ANALYTICAL LEGAL PHILOSOPHY RELOADED

FILOSOFÍA JURÍDICA ANALÍTICA RECARGADA

Gui ller mo LARI GUET*

Re su men:

En este en sa yo de fien do que cier ta for ma de ha cer fi lo so fía ju rí di ca está
com pro me ti da con una vi sión ce rra da y par cial de con ce bir el queha cer
fi lo só fi co. Esta vi sión ge ne ra una fi lo so fía ju rí di ca in te lec tual men te po bre 
y ca ren te de ca pa ci dad para guiar de ba tes sus tan ti vos. De fien do que el
po si ti vis mo ju rí di co me to do ló gi co no es una bue na ma ne ra de ar ti cu lar
el de sa rro llo de la fi lo so fía ju rí di ca. Sos ten go, ade más, que es pre ci so re -
fle xio nar so bre el lu gar que de be ría ocu par la fi lo so fía ju rí di ca en un pa -
no ra ma in te lec tual glo bal. Para de sa rro llar mis ar gu men tos, dis tin go el
tra ba jo de los fi ló so fos del de re cho ju ris tas res pec to del de los fi ló so fos
del de re cho-fi ló so fos y los fi ló so fos-fi ló so fos. A modo de coda, bos que jo
cuá les se rían los cri te rios que hay que re vi sar para con ce bir la fi lo so fía
ju rí di ca ana lí ti ca des de una nue va pers pec ti va.

Pa la bras cla ve:

Fi lo so fía ju rí di ca, fi lo so fía ana lí ti ca, po si ti vis mo ju rí di co me to -
do ló gi co, nor ma ti vi dad, me to do lo gía ju rí di ca.
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Abstract:

In this es say I ar gue a par tic u lar le gal phi los o phy is com mit ted to a par tial
and closed view of how philo soph i cal work is con ceived. This view pro -
duces a le gal phi los o phy that lacks the abil ity to guide sub stan tive dis cus -
sions. I ar gue that meth od olog i cal le gal pos i tiv ism is not a good way to ar -
tic u late the de vel op ment of le gal phi los o phy. Then, I ar gue that we need to
con sider the place that le gal phi los o phy should oc cupy in the global in tel -
lec tual land scape. In ad di tion, I de velop my ar gu ment by dis tin guish ing the 
work of le gal-phi los o phy ju rists from that of le gal-phi los o phy phi los o phers
and phi los o phy phi los o phers. As a coda, I sketch the cri te ria in or der to
con ceive an a lyt i cal le gal phi los o phy from a new per spec tive.

Key words:

Le gal Phi los o phy, An a lyt i cal Phi los o phy, Meth od olog i cal Le gal
Pos i tiv ism, Le gal Normativity, Le gal Meth od ol ogy.
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“Toda endogamia es asfixiante, incluso los col leges,
los cam pus universitarios, los clubes exclusivos, las
clases piloto, las reuniones políticas y los simposios
culturales son la negación de la vida, que es un
puerto de mar”.
                                  Microcosmos, Claudio MAGRIS

“El especialista «sabe» muy bien su mínimo rincón
de universo; pero ignora de raíz todo el resto”.
  La barbarie del especialismo. José ORTEGA Y GAS SET

“Filósofo: Pero ¿qué es la justicia?
Jurista: Justicia es dar a cada uno lo suyo.
Filósofo: la definición es buena, pero es la de
Aristóteles.
¿Cuál es la definición convenida como principio en
la ciencia del Derecho común (com mon law)?
Jurista: la misma que la de Aristóteles.
Filósofo: Ved vosotros, los juristas, cuánto debéis al
filósofo y con razón, pues la más no ble y gen eral
ciencia y ley de todo el mundo es la verdadera
filosofía, de la que el Derecho común de Inglaterra
es una pequeñísima parte”.
Diálogo en tre un filósofo y un jurista y escritos
autobiográficos, Thomas Hobbes

SUMMARY: I. In tro duc tion. II. Ju rist Le gal Phi los o phy, Phi los -
o pher Le gal Phi los o phy and Phi los o pher Phi los o -
phy. III. The Phi los o phy of Law and the Global In -
tel lec tual Land scape. IV. Meth od olog i cal Le gal
Pos i tiv ism as a The ory of Law, not as a Phi los o -
phy of Law. V. An a lyt i cal Le gal Phi los o phy Re vis -
ited. VI. Bib li og ra phy.

I. INTRODUCTION

My pri mary aim in this es say is to pres ent a per spec tive of
the way I be lieve a sig nif i cant part of le gal phi los o phy is de -
vel oped. This per spec tive will com bine a tes ti mo nial in gre di -
ent with a con cep tual stance re gard ing the place Phi los o -
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phy of Law should oc cupy in the do main of what is called
prac ti cal phi los o phy. I would like to fo cus mainly, though
not ex clu sively, on the Phi los o phy of Law de vel oped by ju -
rists, in ei ther the Span ish-Amer i can con text or the Eng lish 
speak ing one. Af ter pre sent ing the state of af fairs of the
Phi los o phy of Law in the first part of the ar ti cle (sec tions I,
II and III), my sec ond aim will con sist in show ing that
meth od olog i cal le gal pos i tiv ism —de signed un der the char -
ac ter is tics of the Phi los o phy of Law de scribed in the first
part— is in ca pa ble of ac count ing for the phe nom e non of
au thor ity and normativity in law. I must make clear at the
out set that there is no an a lyt i cal link be tween a cer tain
man ner of teach ing and trans mit ting the phi los o phy of law
—which I shall de scribe shortly— and le gal pos i tiv ism.
Rather I am think ing about how a cer tain train ing, linked
to the de ci sion —for what ever rea son— to ac cept the pos tu -
lates of meth od olog i cal le gal pos i tiv ism in volves an in abil ity 
to ac count for the au thor ity of law. I will also claim that
this kind of pos i tiv ism ei ther be comes iso lated from prac ti -
cal phi los o phy or has an in ad e quate un der stand ing thereof. 
Added to this is the fact that, if le gal pos i tiv ism is carved
out un der a par tial and dis torted con cep tion of an a lyt i cal
phi los o phy, it also en tails a frag mented and frail un der -
stand ing of law and of the place of the Phi los o phy of Law. I
shall ar gue that we must once again re flect upon the best
way to make con cep tual anal y sis from the realm of prac ti -
cal phi los o phy and not from the con fined walls of the le gal
posi tiv ist light house. The lights of this light house are too
weak to guide sail ors ven tur ing forth into the sea of prac ti -
cal phi los o phy in an il lu mi nat ing man ner and tackle the
prob lem of the au thor ity of law.

To be gin with, I would like to pres ent a di ag no sis of the
the o ret i cal sit u a tion of the dis ci pline.

Firstly, there is a phi los o phy de vel oped pri mar ily by ju -
rists (dog ma tists of law, judges and bar ris ters) who have
bor rowed philo soph i cal tools in a frag men tary man ner, of -
ten self-taught and gen er ally ad hoc, in or der to study prob -
lems they, ul ti mately, find ur gent or in ter est ing. Ad di tion -
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ally, no doubt that these phi los o phers, dur ing their
in tel lec tual train ing, be fore delv ing into phi los o phers such
as Ar is totle or Plato, Kant or Hegel, or Schelling or Fichte,
Putnam or Rorty, et cet era, had to di gest, over and over
again, Kelsen’s Pure The ory of Law, Hart’s The Con cept of
Law or Alchourrón and Bulygin’s Nor ma tive Sys tems. Sev -
eral of these le gal-phi los o phy ju rists also un der stood that
only phi los o phy made by an a lyt i cal phi los o phers was worth 
read ing, thus set ting aside texts like those of Nietz sche,
Foucault or Derrida, to give a few ex am ples. This way of
un der stand ing phi los o phy, as I will ar gue, is per ni cious
and is not even re quired by an a lyt i cal phi los o phy, at least
not in the way I shall out line in this pa per. Al though I shall 
be deal ing with this ques tion later, it is worth to an tic i pate,
roughly, the two rea sons why I be lieve such a re cep tion of
an a lyt i cal phi los o phy is per ni cious. First, be cause it serves
as a poor ex cuse to ig nore much philo soph i cal work that is
valu able. Sec ond, be cause it is a way of un der stand ing an a -
lyt i cal phi los o phy which is too nar row and not de scrip tive
enough of the work of many phi los o phers we would no
doubt also con sider an a lyt i cal.

These le gal-phi los o phy ju rists I am think ing of, also gen er -
ally re ceived a more or less sys tem atic, more or less care ful,
more or less en cy clo pe dic le gal ed u ca tion which problema-
tized nor ma tive ma te ri als to a greater or a lesser ex tent. But
in most cases we are talk ing about phi los o phers who were
made in schools of law rather than schools of phi los o phy.
This par tial de scrip tion does not mean that phi los o phers
who were trained in schools of phi los o phy can not also be -
come in ter ested in law as was, in fact, the case with clas si cal 
phi los o phers such as Kant or Hegel or, nearer to our times,
phi los o phers as di ver gent as Boaventura de Sousa Santos,1
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Slavok Zizek,2 Habermas,3 Rawls,4 Larry Laudan,5 George
Hen rik von Wright,6 or Jon Elster.7 But the fact re mains that 
the de scrip tion I am mak ing ap pears to have given a foot ing
to Bobbio’s of ten used dis tinc tion be tween the phi los o phy of
law of ju rists and the phi los o phy of law of phi los o phers. 8 A
dif fer ence which, it seems, sug gests a purely sty lis tic is sue,9

but one which, de spite this, does not seem in valid. While le -
gal-phi los o phy ju rists tackle small, con crete le gal is sues, le -
gal-phi los o phy phi los o pher tend to deal with more ab stract
le gal prob lems. This dif fer en ti a tion, on the other hand, has
placed le gal-phi los o phy ju rists in the un for tu nate sit u a tion
of not be ing true phi los o phers, at least for some phi los o -
phers (from schools of phi los o phy), or, if they are, of do ing
noth ing that seems of in ter est or worth tak ing se ri ously.
And, for many law yers, trained in le gions of law schools,
these le gal-phi los o phy ju rists are ei ther not ju rists or not
law yers and most of the things they write or teach, for ex am -
ple on logic, the meth od ol ogy of a pur ported le gal re search
pro ject, et cet era, are man i fes ta tions of ab stract, ab struse
top ics, un re lated to the true con cerns or prob lems of ju rists
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2 El más sub lime d elos histéricos, Bue nos Ai res, Paidós, 2011.
3 Facticidad y validez. Sobre el derecho y el estado democrático de

derecho en términos de teoría del discurso, Ma drid, Trotta, 1998.
4 Teoría de la justicia, trad. de María Do lores González, México, Fondo

de Cultura Económica, 1995.
5 Along with Juan An to nio Cruz Parcero (comps.) Prueba y estándares

de prueba en el derecho, México, UNAM, Instituto de Investigaciones
Filosóficas, 2010.

6 Who, as is widely known, strongly in flu enced the de vel op ment of
deonctic logic. See Eugenio Bulygin’s speech when re ceiv ing the honoris

causa PhD from the Uni ver sity of Alicante in Ac a de mia. Revista sobre

enseñanza del derecho, year 6, No. 12, 2008, pp. 319-324.
7 Juicios Salomónicos, Bar ce lona, Gedisa, 1998.
8 See the dis cus sion on the dis tinc tion in Del Real Alcalá, José

Alberto, “La construcción temática de la filosofía del derecho de los

juristas”, Problema. Anuario de Filosofía y Teoría del Derecho, México,
núm. 4, 2010, pp. 169-203.

9 Guastini, Riccardo, Distinguiendo. Estudios de teoría y metateoría del 

derecho, Bar ce lona, Gedisa, 1999. 
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and there fore de void of any prac ti cal rel e vance. Com ple -
ment ing this in vec tive against the phi los o phy of law, ju rists
—who do not phi los o phize— some times make an in verse
claim di rected at le gal-phi los o phy ju rists, for ex am ple: please 
do some thing about this area!10 This claim seeks to vin di cate 
the need for the le gal-phi los o phy ju rist, who gen er ally de -
scends to ar eas such as crim i nal law, and less in tensely to
top ics re lated to civil law, to also tackle con cep tual and nor -
ma tive prob lems that arise in ar eas like pri vate in ter na tional 
law, en vi ron men tal law, agrar ian law, min ing law, et cet era,
widely ig nored by le gal-phi los o phy phi los o pher.

An other pre dom i nant fea ture is that an im por tant part of 
the ac tiv i ties of these le gal-phi los o phy ju rists, not with -
stand ing the par tial in clu sion of cer tain philo soph i cal tools, 
makes their work de cid edly “iso la tion ist”11 or strongly “in -
su lar”. This in su lar ity is re in forced by two as pects. The first 
is re lated to the fact that the prog ress of the the ory of law
has been as so ci ated, start ing with Kelsen, with a grow ing
au ton omy and strong de lim i ta tion of law and le gal sci ence
with re gard to other so cial dis ci plines.12 This
epistemological pro cess to wards au ton omy led to con sid er -
able con cep tual clar i fi ca tion on top ics such as the sys tem -
atic struc ture of law or is sues re lated to a va ri ety of con -
cepts of le gal va lid ity. How ever, this pro cess has gen er ated
sig nif i cant in con ve niences. First, this pro cess gen er ated
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10 I can wit ness this from my per sonal ex pe ri ence as pro fes sor of le gal
re search meth od ol ogy in the Post grad u ate course in Law of the School of
Law and So cial Sci ences of the Na tional Uni ver sity of Cor doba where spe -
cial ist fac ulty in dif fer ent ar eas of law fre quently claim this from le gal phi -
los o phers.

11 Priel, Dan, “H. L. A. Hart and the In ven tion of Le gal Phi los o phy”,

Problema. Anuario de Filosofía y Teoría del Derecho, México, núm. 5, 2011, 
pp. 301-323.

12 I have ex am ined closely Kelsen’s po si tion in Chap ter 1 of my

Dogmática jurídica y aplicación de normas, México, Fontamara, 2007 and

also in my Problemas del Conocimiento jurídico, Bue nos Ai res, Ediar,
2008. More over, in the lat ter text I re con struct the philo soph i cal-le gal po -
si tion of other positivists such as Ross, Alchourron and Bulygin, Tarello,
et cet era.
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“schizo phrenic” ju rists or think ers. For ex am ple, Kelsen
wrote on the po lit i cal the ory of de moc racy, the the ory of
jus tice and the the ory of law sep a rately, thus break ing the
com mu ni ca tion be tween these ar eas of study. But apart
from this ob ser va tion of ac a demic psy chol ogy the main
prob lem has been the con struc tion of a le gal the ory iso lated 
from the re main ing dis ci plines in the hu man i ties (his tory,
moral and po lit i cal phi los o phy, and so on). This iso la tion
ends up gen er at ing par tial and dis torted im ages of law,
show ing it as some thing apart from achieve ments made in
other ar eas, in par tic u lar rel e vant prac tices such as moral
and po lit i cal phi los o phy. On the other hand, the iso la tion
and in su lar ity stem from the fact that the di a logue be tween 
le gal-phi los o phy ju rists and le gal-phi los o phy phi los o phers
has been un usual —to con tinue Bobbio’s dis tinc tion— and, 
even less so, be tween le gal-phi los o phy ju rists and phi los o -
phy phi los o phers. Added to this, there are but a few in sti tu -
tional spaces for them to in ter act. And this is not some -
thing at trib ut able only to le gal-phi los o phy ju rists but also
to phi los o pher-phi los o phers. Their in dif fer ence to cer tain
the o ret i cal re search on law re veals how lit tle philo soph i cal
sen si tiv ity they some times show for rel e vant prac ti cal is -
sues. Law is a field where nearly all, if not all, the most rel -
e vant prac ti cal is sues are posed. Per haps this can be re in -
forced by what Mackie13 once stated about eth ics be ing
ju ris pru dence’s poorer rel a tive. This could also be re in -
forced by the idea once sug gested by Toulmin that le gal
rea son ing is the ba sis of in for mal log i cal rea son ing,14 with
the idea pop u lar ized by Pop per15 that the tri bu nal of ex pe ri -
ence is sim i lar to a court of jus tice in the way it op er ates or, 
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13 Mackie, John, Ética: la invención de lo bueno y  lo malo, Bar ce lona,
Gedisa, 2000.

14 Toulmin, Ste phen, The Uses of Ar gu ment, Cam bridge Mass., Cam -
bridge Uni ver sity Press, 2003.

15 See Lariguet, Guillermo, “La aplicabilidad del programa falsacio-

nista de Pop per a la ciencia jurídica”, Isonomía. Revista de Teoría del

Derecho, México, núm. 17, 2002, pp. 183-202.
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lastly, with the idea that the mo dus ope randi of an a lyt i cal
phi los o phy is sim i lar to that of fo ren sic ar gu ment. All these
ex am ples show that some phi los o phy phi los o phers do show 
a greater sen si bil ity to law, un like other col leagues from
schools of phi los o phy who rep re sent the op po site at ti tude.

Lastly, when le gal-phi los o phy ju rists em brace “meth od -
olog i cal” le gal pos i tiv ism —though this state ment could ex -
tend to le gal-phi los o phy phi los o pher— they strengthen the
abovementioned in su lar ity with the the sis that con cep tu ally 
sep a rates law from mo ral ity,16 al though the sep a ra tion may 
also ex tend to pol i tics as well as to other en vi ron ments of
the rel e vant praxis.

The di ag no sis I have made does not wholly cap ture the
re al ity of the ju rist phi los o phy but what it does do is to
truly de scribe a large part of what can be called their the o -
ret i cal pro duc tion. There is a com mon ten dency be tween ju -
rists that bor row fragmentarily cer tain philo soph i cal tools
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16 In the sense in di cated by Bulygin that “the le gal va lid ity of a norm
does not nec es sar ily im ply its moral va lid ity and the moral va lid ity of a
norm does not nec es sar ily im ply its le gal va lid ity. This the sis goes back to
Bentham and has been sus tained by prac ti cally all the mod ern
positivists, from Kelsen and Alf Ross to Hart and Bobbio”. Nat u rally,
Bulygin adds, “no body de nies that law and mo ral ity have many fac tual
links: his tor i cal, so cial, po lit i cal and lin guis tic. What the the sis re jects
about the sep a ra tion is that there should be any nec es sary con nec tion
(log i cal or con cep tual) be tween these two so cial phe nom ena.” Bulygin,

Eugenio, El positivismo jurídico, México, Fontamara, 2006, p. 73. An -
other big name of the dis tinc tion be tween law and mo ral ity is Jo seph
Raz; how ever, in some of his works he has claimed that in cer tain con -
texts of the “ap pli ca tion” of law to a spe cific case, the judge could re sort
to ar gu ments of jus tice. See for ex am ple, Raz, Jo seph, “Postema on Law’s 

Au ton omy and Pub lic Prac ti cal Rea sons: A Crit i cal Com ment”, Le gal

The ory, Vol. 4, No. 1, 1998. If I am not mis taken, Bayon crit i cizes this
razian in con sis tency in: Bayón, Juan Carlos, “Derecho, convenciona-

lismo y controversia”, en Navarro, Pablo y Redondo, Cristina (comps.), La

relevancia del derecho. Ensayos de filosofía jurídica, moral y política, Bar -
ce lona, Gedisa, 2002, pp. 57-92. For a thor ough crit i cal anal y sis of this

type of in con sis tency in Raz, see Gaido Paula, Las pretensiones

normativas del derecho. Un análisis de las concepciones de Rob ert Alexy y

Jo seph Raz, Ma drid, Marcial Pons, 2011.
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and em brace a nar row un der stand ing of an a lyt i cal phi los o -
phy, so when they en dorse meth od olog i cal le gal pos i tiv ism,
they rule out moral and po lit i cal phi los o phy be cause these
ar eas are ex ter nal to a self-con ceived dis ci pline which is
strongly au ton o mous. This sit u a tion de rives from a phi los o -
phy I shall call “un loaded”, that is, a phi los o phy lack ing the 
power to im prove the task of con cep tual re search in law
and also in nearby ar eas like mo ral ity and pol i tics. In this
work I wish to plea for a “re loaded” an a lyt i cal le gal phi los o -
phy. Un like the Eng lish term “re loaded”, the term
“recargado” in Span ish —my mother tongue— con notes, at
least in part, the idea of “ex cess”, as when we say that a
house is over laden with adorn ments. How ever, my idea of
“re loaded” points to the the sis that le gal phi los o phy as a
dis ci pline must be re-en er gized, re loaded with en ergy. For
this re load ing to be fea si ble, in the first part of this work, it
is nec es sary to re visit the re la tion ship be tween ju rist le gal
phi los o phy and phi los o pher le gal phi los o phy (sec tion II).
That is, it is nec es sary first to ques tion the com mon re cep -
tion made of Bobbio’s old dis tinc tion. Sec ond, it is nec es -
sary to re vise the place the phi los o phy of law has in uni ver -
si ties, es pe cially in schools of phi los o phy. And this will also
in volve a crit i cal look at phi los o phy phi los o phers. I shall
claim that what makes a per son a phi los o pher is not his
en rol ment in a uni ver sity de part ment of phi los o phy, but his 
abil ity to de velop a philo soph i cal per spec tive of the world.
And this is some thing rel a tively in de pend ent of peo ple’s
orig i nal train ing. But I shall def i nitely clar ify this state ment 
(sec tion III), urg ing le gal-phi los o phy ju rists to look over the
walls of the phi los o phy of law con ceived in an iso lated or
in su lar fash ion. This re quires an ex er cise, an ef fort to fit
the phi los o phy of law into what Willfrid Sellars called the
“global in tel lec tual land scape”.17 Once the iso la tion ism of
the le gal-phi los o phy ju rists has been ex posed, the fol low ing 
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stage is to show that what I call “meth od olog i cal” le gal pos i -
tiv ism is a re flec tion of the le gal-phi los o phy ju rists ap -
proach; a kind of le gal pos i tiv ism whose out stand ing fea -
ture con sists of the con cep tual sep a ra tion be tween law and
mo ral ity. In deed, in the sec ond part of the pa per, an im por -
tant task (sec tion 4) is to try to de ter mine how use ful it be -
comes for le gal-phi los o phy ju rists —and even le gal-phi los o -
phy phi los o phers— to adopt meth od olog i cal le gal pos i tiv ism 
from a philo soph i cal point of view. I shall here de fend a
mid dle po si tion. I be lieve le gal pos i tiv ism may be use ful as
a the ory rather than as a phi los o phy of law. But as a phi -
los o phy, it is nec es sary to over come le gal pos i tiv ism, due to 
the fact that we will not be able to ac count for the con cep -
tual links be tween le gal prac tice and moral and po lit i cal
phi los o phy. In ad di tion, it is nec es sary to study the way in
which mainly le gal-phi los o phy ju rists have re ceived an a lyt i -
cal phi los o phy (sec tion V). I will claim that what is im por -
tant, once the an a lyt i cal spirit has been iden ti fied, is to
broaden the bound aries of this tra di tion and en cour age the
di a logue and the re cep tion of ideas held by phi los o phers
from dif fer ent tra di tions.

II. JURIST LEGAL PHI LO SOPHY, PHI LO SOP HER

    LEGAL PHI LO SOPHY AND PHI LO SOP HER PHI LO SOPHY

As I have claimed in the in tro duc tion, I in tend to crit i -
cally ex pose the mo dus ope randi of a cer tain way of con ceiv -
ing the phi los o phy of law. Phi los o phy of law has been de vel -
oped mainly along two lines: that of le gal-phi los o phy ju rists 
and that of le gal-phi los o phy phi los o phers. Bobbio’s dis tinc -
tion has been used as a way of re flect ing two dis tinct styles
of work: Ac cord ing to this dis tinc tion, ju rists de vote them -
selves to strictly le gal is sues such as the con cept of il licit,
ad min is tra tive of fence, la bor risk, ex tra con trac tual li a bil -
ity, sanc tion, en force ment, em bargo, et cet era, and they also 
know law better since they have orig i nally been trained to
casa
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ma nip u late their re spec tive pos i tive laws and, at best, to
com pare dif fer ent le gal sys tems. On the other hand, le -
gal-phi los o phy phi los o phers have fo cused on is sues con sid -
ered to be more ab stract and have not nec es sar ily re ceived
a sys tem atic le gal ed u ca tion: their ap proach to le gal mat -
ters is more ab stract and serves as a ba sis to re flect upon
is sues such as the con fig u ra tion of law in mo der nity, the
myth i cal con nec tion be tween law and the idea of sa cred
power, the re la tion ship of law with facticity and moral va -
lid ity, et cet era. The dis tinc tion, which ap pears to be par a -
sitic to an ed u ca tional-bu reau cratic or ga ni za tion like the
uni ver sity may, how ever, be clar i fied. This is, the so called
phi los o phy phi los o phers could per haps, af ter their ba sic
philo soph i cal train ing, have been drawn to spe cific le gal
ques tions, while the le gal-phi los o phy phi los o phers could
well have been ju rists but felt a pref er ence for le gal is sues
of greater ab strac tion or depth. On the other hand, we have 
phi los o phy phi los o phers, a la bel I use sim ply to point to
those gen er ally trained in schools of phi los o phy who are in -
ter ested in re search ar eas such as the phi los o phy of pol i -
tics, mo ral ity, re li gion, econ omy, mind, lan guage, math e -
mat ics or logic. These phi los o phy phi los o phers are
some times in dif fer ent to the con cep tual de vel op ments
raised by the re flec tion on law. Just as le gal-phi los o phy ju -
rists tend to work in an en closed en vi ron ment, so do these
other phi los o phers, hardly con cerned at all with law, view -
ing it dis dain fully and, by ex ten sion, slyly sar cas tic to wards 
judges and law yers who are viewed as cor rupt be ings, dim,
fool ish or ig no rant of the cul tural world around them. This
at ti tude is re lated to a prej u dice rather than an il lus trated
ex er cise of philo soph i cal doxa. No doubt there are fac tors
that ex plain this dis dain, irony or in dif fer ence to wards the
law. The tendentially in su lar train ing of ju rists, linked to
the dis credit they, above all judges and law yers, com mand
with ac tions lack ing in moral vir tue, might ex plain the neg -
a tive at ti tude of phi los o phy phi los o phers. Added to this is
the fact that phi los o phy phi los o phers tend to be skep ti cal
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about how much phi los o phy le gal-phi los o phy ju rists can
ac tu ally mas ter. I wish to main tain, as re gards to this last
point, that this skep ti cism is an other co vert form of prej u -
dice and, as such, is ra tio nally ques tion able.18 The dif fer -
ence be tween the de part ment of phi los o phy and that of law, 
for ex am ple, is pri mar ily a po lit i cal, ad min is tra tive and
even bu reau cratic di vi sion, and not nec es sar ily an
epistemic di vi sion. Nat u rally, phi los o phy phi los o phers start 
off with an ad van tage over le gal-phi los o phy ju rists: they en -
joy a cer tain kind of in te gral philo soph i cal train ing which
might or might not have in cluded, cer tain no tions of le gal
phi los o phy. I say this be cause many schools of phi los o phy
do not in clude phi los o phy of law as part of the cur ric u lum,
not even as part of prac ti cal phi los o phy re flec tions.

Yet the point I wish to dwell on is the fol low ing: What al -
lows us to state that a per son is a phi los o pher? The only at -
trib u tive cri te rion can not be based solely on the fact of hav -
ing passed through the class rooms of a de part ment of
phi los o phy. Wittgenstein19 stressed that what makes us
phi los o phers is a cer tain train ing, I would say cer tain ways
of ar gu ing and pre sent ing rea sons and, above all, hav ing a
nose for philo soph i cal prob lems. From this point of view,
the work of le gal phi los o phers, trained in schools of law,
may well be re garded as philo soph i cal in the full sense and
ex ten sion of the word “phi los o pher”. What is more, if one
takes the is sue of re con struct ing part of the his tory of Ar -
gen tine an a lyt i cal phi los o phy, one could ob serve that the
Argentinian So ci ety of Philo soph i cal Anal y sis (SADAF) was
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18 It is worth tell ing an an ec dote passed on to me by Da vid Martínez
Zorrilla. In a meet ing be tween Argentinian and Span ish phi los o phers,
(SADAF and SEFA) in Ma drid, in 2011, the only le gal phi los o pher was
Martínez Zorrilla him self. Da vid was much sur prised by the prac ti cally to -
tal lack of knowl edge —and per haps in ter est— of ba sic things re lated to
the Law shown by phi los o pher-phi los o phers.

19 Scotto, Carolina, “La concepción wittgeinsteniana de los problemas
filosóficos”, inRivera, Silvia and Tomasini Bassols, Alejandro (comps.), 

Wittgenstein en Español, Bue nos Ai res, Ediciones de la Universidad
Nacional de Lanús, 2010, pp. 13-34.
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set up by le gal phi los o phers who were orig i nally ju rists, as
was the case of Carrió and Rabossi. While the for mer ex -
celled in the phi los o phy of law, the lat ter worked on the
phi los o phy of mind and lan guage, and on metaphilosophy.
My for mer teacher Ricardo Caracciolo is an el o quent ex am -
ple: his con tri bu tions are not lim ited to the realm of the
the ory of law, but also to the field of metaethics where his
work is greatly ap pre ci ated. And cur rently, my col league
Hugo Seleme, ini tially a ju rist, is a rec og nized phi los o pher
of pol i tics and of nor ma tive eth ics.

What I wish to state is that Bobbio’s dis tinc tion be tween
“a ju rists’ phi los o phy of law and a phi los o phers’ phi los o phy
of law” must be re vised. If the dis tinc tion is taken as a sep -
a ra tion crys tal liz ing and fix ing a closed and stag nated man -
ner of un der stand ing the in tel lec tual work of le gal phi los o -
phers, be they ju rists or phi los o phers, then it needs to be
re for mu lated. Be hind a sim ple dif fer ence in style, the in su -
lar work of ju rists ends up be ing jus ti fied when they claim
to be phi los o phiz ing and the work of phi los o phers who are
mostly in sen si tive to le gal and prac ti cal is sues ju rists are
pre sum ably deal ing with. This way of pos ing the dis tinc tion 
does not con trib ute to the flu id ity of in tel lec tual work on
law to avoid be ing less stag nated in a closed form of re flec -
tion with re gard to more ab stract or fun da men tal philo -
soph i cal is sues, or in re la tion to the ev ery day le gal mat ters
ju rists deal with. What I want to claim is that le gal-phi los o -
phy ju rists should al ways take ad van tage of the work made
by le gal-phi los o phy phi los o phers and of the gen eral tools
and views ar tic u lated by gen eral phi los o phers in top ics like
the jus ti fi ca tion of knowl edge, prob lems of truth, log i cal
struc ture of prop o si tions, moral jus ti fi ca tion, the sta tus of
pol i tics, or the struc ture of our minds and the con sti tu tion
of per sonal iden tity, to give just a few ex am ples. Le gal-phi -
los o phy phi los o phers and phi los o phy phi los o phers, in turn, 
should ques tion their in sen si tiv ity to wards —ap par ently pe -
des trian— le gal is sues which lack in tel lec tual verve. A more 
ter res trial view, as the one of fered by ju rists, would surely
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be a good cor rec tive or even a plat form for em pir i cal, con -
cep tual or nor ma tive ev i dence, use ful for in quiry by le -
gal-phi los o phy phi los o phers and phi los o phy phi los o phers.20

For ex am ple, the prob lem of the va lid ity of a rule, a prob lem 
which fre quently oc cu pies le gal-phi los o phy ju rists, may
—by anal ogy— help to clar ify prob lems re gard ing the va lid -
ity of sci en tific state ments or log i cal pred i cates. The im por -
tance of con fig ur ing mod ern law as a rep re sen ta tion of a
com mu nity’s eth i cal life (in Hegel’s style) could in turn be a
pre cious in stru ment to gain an idea of the va lid ity of le gal
rules that does not limit it self to no tions such as per tain ing 
to a le gal sys tem, for ex am ple, an ex ten sion to is sues re -
gard ing a moral test of such rules. Take the ex am ple of phi -
los o phy phi los o phers’ in quiry re gard ing the struc ture of
mind and its re la tion to de sires which can pro vide a valu -
able heu ris tic method for ju rists when con sid er ing le gal
con cepts such as in ten tion or ac tion.

My idea is that, not with stand ing the ex is tence of a dom i -
nant pref er ence for a tendentially closed form of re search,21
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20 In fact, if one thinks about Elster for ex am ple, one can see his re cep -
tion of the o ret i cal in stru ments of law in ex am in ing the ra tio nal ce ment of
con tem po rary so ci et ies.

21 A symp tom of this in su lar trend can prob a bly be seen in some ex am -
ples. For in stance, the con cep tual dis cus sion an a lyt i cal moral phi los o -
phers started on the con cept of moral di lem mas has been go ing on in a re -
fined man ner for over fifty years. Let us con sider for ex am ple Lemmon’s
ar ti cle “Moral di lem mas” which ap peared in ’62 and which only ap peared
in le gal the ory in Atienza’s texts on the tragic cases in 1997 or Zucca’s
texts on “con sti tu tional di lem mas” in 2007 or Mar ti nez Zorrilla’s in 2007

with his Conflictos constitucionales, ponderación o indeterminación

normativa or my 2008 text Dilemas y conflictos trágicos. The same oc curs

with the topic of the “eth ics of vir tues”. Farrelly and Solum in Vir tue Ju ris -

pru dence in 2006 and Amalia Amaya and Ho Hock Lai in 2012 in Vir tue,

Law and Jus tice are mer ited to have in stalled a dis cus sion which, in an a -
lyt i cal phi los o phy, goes back to the ar ti cle “Mod ern moral phi los o phy”
writ ten by Anscombe in 1958. That is to say that the fact that le gal phi los -
o phers get to key prob lems much later can be ex plained by this in su lar
trend which we only dare to break ev ery now and then. Some thing sim i lar
can also be in di cated about moral phi los o phy. It wasn‘t un til 1997 that
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cross ing dis ci plin ary in stru ments and ap proaches22 may
have a more fluid, and there fore less stag nant im pact on
dis tin guish ing be tween these three types of work I have
briefly de scribed above.

III. THE PHI LO SOPHY OF LAW AND THE GLO BAL

      INTE LLEC TUAL LAND SCA PE

An other of my con cerns is con fig ured, as I said ear lier, by 
Sell ers. This phi los o pher —strongly in flu en tial in the works 
of Brandom and McDowell with his the ory of the space of
rea sons and the link this space has with con cep tual ca pac i -
ties and the im pact this has on per cep tion— claimed that
in go ing about our philo soph i cal work we should al ways
bear in mind the idea of a “global in tel lec tual land scape”.
This en tails see ing how our lit tle bai li wick fits into a more
global in tel lec tual land scape. In this sense, and as an ex -
am ple, the work of le gal-phi los o phy ju rists has shown lit tle
con cern for plac ing its re search within this broader in tel lec -
tual land scape. This in dif fer ence has led to a closed the o -
ret i cal prac tice, with a spe cial ist view of a le gal prob lem,
with out ad dress ing the ques tion of what place the prob lem
or set of prob lems might oc cupy within a broader in tel lec -
tual con text. This re sults in spe cial ized re search of fer ing a
poor, even dis torted, im age of the prob lems be ing re -
searched. For ex am ple, let us con sider the work of le -
gal-phi los o phy ju rists on le gal doc trine or so-called “le gal
dog mat ics”. What is gen er ally noted is the ex is tence of
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Ruth Chang’s Incommensurability, in com pa ra bil ity and pratical rea son was 
pub lished when, strictly speak ing, the dis cus sion on im mense ness had
been ini ti ated de cades ear lier be tween the sci ence phi los o phers Kuhn or
Feyerabend.

22 In fact, if we ap pre ci ate the his tory of so cial sci ences we no tice that

many the o ret i cal achieve ments were reached thanks to dis ci plin ary

crosses. Con sider for ex am ple the cross be tween Marx ism and con cep tual 
anal y sis (an a lyt i cal Marx ism), be tween lin guis tics and an thro pol ogy
(French structuralism), be tween bi ol ogy and so ci ol ogy (sociobiology), and
a long et cet era.
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tightly closed re search on the pre sum ably sci en tific na ture
of “le gal dog mat ics”, which does not look at the re la tion ship 
of “le gal dog mat ics”, ad intra, with other le gal dis ci plines
such as the so ci ol ogy or the his tory of law or, ad ex tra, the
re la tion ship be tween “le gal dog mat ics” and other dis ci plines 
of so cial sci ences such as his tory, an thro pol ogy, et cet era.
This closed ad intra and ad ex tra ap proach of the le gal-phi -
los o phy ju rists work lik ens to the im age Bachelard gave of
the sci en tist as “a mi ser who is con tent to look again and
again at the same cher ished gold.” We do not pro duce the
same re con struc tion of “le gal dog mat ics” when we shut our -
selves up in a spe cial ized in ves ti ga tion as when we con cern
our selves with see ing the re la tions of this dis ci pline with
other ar eas of law, or so cial sci ences or hu man i ties as a
whole. For ex am ple, be ing able to ap pre ci ate the dis cus sion 
on the de scrip tive or nor ma tive na ture of a his to rian’s work 
(Hayden White) or an a lyz ing the dis cus sion be tween ma te ri -
al ists and interpretivists in an thro pol ogy (Har ris vs.
Geertz)23 may be an il lu mi nat ing way of see ing how sim i lar
prob lems are posed in other ar eas of knowl edge, how they
are dis cussed or how their res o lu tion is sought. Lack ing a
global idea of knowl edge, the the o ret i cal view of a prob lem
may be very pre cise but at the huge cost of be ing blind
about the place this prob lem has in a broader land scape, or 
the view of this prob lem in light of com par ing it to, or con -
trast ing it with, other ar eas of knowl edge. And this blind -
ness can give us a par tial, dis torted im age of a prob lem that 
does not fa vor any di a logue be tween dif fer ent dis ci plines.
The re sult is a re search that is not of in ter est but to a few.

IV. MET HO DO LO GI CAL LEGAL POSI TI VISM AS A THEORY OF LAW,

       NOT AS A PHI LO SOPHY OF Law

I sug gested ear lier that what I called meth od olog i cal le gal 
pos i tiv ism should be better re garded as a the ory of law than 
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book Dogmática jurídica y aplicación de normas, México, Fondo de Cultura
Económica, 2007.
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as a phi los o phy of law. This la bel I am in tro duc ing could be 
viewed with dis trust. Is it just a mat ter of words to talk of a
the ory rather than a phi los o phy? What is more: some might 
re act with con fu sion be cause they might as sume the term
phi los o phy to re veal more charm that the term the ory. And
af ter all, what im por tance could there be in this dis tinc -
tion? When I say that meth od olog i cal le gal pos i tiv ism is
more the o ret i cal than philo soph i cal I do not claim to draw a 
sharp dis tinc tion. The idea is that the way le gal-phi los o phy
ju rists phi los o phize is more the o ret i cal than philo soph i cal.
It is the o ret i cal in so far as it at tempts to show it self as sec -
ond level re search on what ac a demic ju rists do at the first
level in their writ ing, or judges in their rul ings. It is pre -
dom i nantly dense re search be cause of its prox im ity to le gal
prob lems and con cepts in the way these are un der stood by
dog matic ju rists or judges. The work of a le gal-phi los o phy
ju rist is that of a “the o rist of law” who re con structs, on a
sec ond, pre sum ably clearer level, mark edly le gal con cepts
and prob lems, such as the con cepts of il lic it ness, sanc tion,
nul lity, le gal va lid ity, con sti tu tion al ity, et cet era. It is a the o -
ret i cal en deavor, which may re sort to in stru ments of anal y -
sis such as disambiguation, de tec tion of vague ness, or trac -
ing fam ily like ness, et cet era. But this is a task that can be
rel a tively done —I re peat, only rel a tively— with out philo -
soph i cal con cepts forged by phi los o phy phi los o phers. Here I 
am mainly fo cus ing on the mo dus ope randi of le gal-phi los o -
phy phi los o phers and ju rists, es pe cially when they em brace
meth od olog i cal le gal pos i tiv ism. This does not mean that we 
may en coun ter a “more philo soph i cal” le gal pos i tiv ism
when it is de fined with more ab stract strat e gies of re flec tion 
and con cep tual de vel op ment by le gal-phi los o phy phi los o -
phers. How ever, in both cases, —ju rist le gal phi los o phy and 
phi los o pher le gal phi los o phy—, there is a cer tain in cli na -
tion to iso la tion ism with re gard to prac ti cal phi los o phy. In
other words, the dis tinc tion I am mak ing be tween the ory
and phi los o phy, or be tween le gal-phi los o phy ju rists and le -
gal-phi los o phy phi los o phers is much less di chot o mous and
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closed in ac tual fact than the an a lyt i cal dis tinc tion I make
in di cates in the ab stract.

The task of posi tiv ist le gal phi los o phy ju rists also en deav -
ors to show that their the o ret i cal re flec tion is neu tral from
a nor ma tive point of view. And this claim is in gen u ous
—and this is ad mit ted by vir tu ally all le gal positivists— be -
cause the se lec tion of the prob lems and of their treat ment
al ready as sumes the elec tion of epistemic op tions such as a
clear, sim ple and co her ent ex pla na tion; op tions which are
nor ma tive. But it is also in gen u ous with re gard to other
types of normativity or pre scrip tive, axiological or ideo log i -
cal com mit ments. For ex am ple, from the mo ment a le gal
posi tiv ist uses the term “au thor ity” in his vo cab u lary, he is
in oc u lat ing his meth od olog i cal de sign with a con cept his -
tor i cally charged with moral, po lit i cal and ideo log i cal com -
po nents that are im pos si ble to sub li mate or to con sider in
the ab stract. This term, let there be no doubt, will not only
have a bear ing on the way the the o ret i cal ob ject “law” is de -
lim ited, but will also de ci sively de ter mine the ap pro pri ate
con cep tual form it must be char ac ter ized with. In clud ing
this term, there fore, can not pre serve the the o ret i cal neu -
tral ity sought and leave le gal pos i tiv ism’s meth od olog i cal
con sis tency un af fected.

On the other hand, the idea that it is pos si ble to trans fer
a le gal term, or one from com mon sense, to a pure en vi ron -
ment in which am bi gu ity and in ac cu racy have com pletely
dis ap peared dis torts the rel e vance of philo soph i cal anal y -
sis. It is an idea of ra tio nal re con struc tion that de lim its a
con cept re mov ing it from its orig i nal his tor i cal, ideo log i cal
and se man tic con di tions, re mov ing it ex ces sively from the
sub stance of the prac tices in which these con cepts op er ate. 
In more ax iom based ar eas such as logic and math e mat ics
there is greater aware ness of the in de ter mi nacy of lan guage 
and its his tor i cal tra jec tory. Con trary to this idea which is
closer to prac tices, the tra di tional use of ra tio nal re con -
struc tion, for ex am ple to place the con cept of reg u la tory
gap in a pure, asep tic lab o ra tory, ends up by pro duc ing a
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ques tion able in ves ti ga tion of the con cept. A more sen si tive
look at con cep tual is sues such as those posed by ju rists in
their prac tices —prac tices af fected by his tor i cal, cul tural
and ideo log i cal conditionings— would lead us to doubt,
about a clear dis tinc tion as the one be tween nor ma tive and
axiological gaps. To what ex tent should an ab sent norm in
a le gal or der, and one that pro duces a gap, not be in the or -
der in ques tion? And to what ex tent does this “should be”
have an axiological or ideo log i cal in gre di ent that di lutes the 
lim it ing bor der be tween nor ma tive and axiological gaps?

On the other hand, I pre fer to talk about a the ory rather
than a phi los o phy be cause I un der stand that phi los o phy
has a more di rect com mit ment to the re la tion ship be tween
law, mo ral ity and pol i tics. How ever, the meth od olog i cal dif -
fer ence be tween law and mo ral ity, drawn up by meth od -
olog i cal le gal pos i tiv ism, con trib utes to mak ing the prob lem 
of normativity fall out side the bound aries of the phi los o phy
of law thus con ceived. This is a prob lem a le gal posi tiv ist
has as a sup porter of le gal pos i tiv ism, in de pend ently of the
type of philo soph i cal train ing he has. How ever, the prob lem 
is height ened by the iso la tion ist type of train ing I re ferred
to ear lier.

If one has a his tor i cal per spec tive of the con cepts and
sees them sub spe cie aeternitatis, one no tices that what was 
un der stood as phi los o phy of law in the 18th and 19th cen tu -
ries was a sys tem atic re flec tion on the law in con nec tion
with mo ral ity. This was dis rupted by meth od olog i cal le gal
pos i tiv ism. This dis rup tion was ini tially pro duced by Kelsen 
with his idea of a strong au ton omy of law with re gard to
other hu man dis ci plines. This pri mar ily epistemic is sue
then shifted with Hart to wards a nor ma tive ques tion of the
au thor ity of law. In deed, the prob lem for le gal pos i tiv ism,
since Hart, was to ac count for the au thor ity of law.24 If law
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24 This was not a prob lem for the nine teenth-cen tury ju rist Aus tin for
whom the bind ing ness of law rested on the fear of be ing sanc tioned. It is
cu ri ous to ob serve that this places the ad dressee of the norm in the same
place as Kohlberg placed chil dren un der 9 who, in the con text of a
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has au thor ity it means it is nor ma tive. If it is nor ma tive,
this means, among other things, that it gives us rea sons to
act in spite of our per sonal bal ance of rea sons. From the
very mo ment meth od olog i cal le gal pos i tiv ism con sid ered the 
prob lem of au thor ity (first in the Hartian and then the
Razian ver sions) I be lieve the con fu sion be gan. The pleiad of 
le gal positivists, now in clu sive or ex clu sive, has brought
con fu sion, not clar ity.25 I am of the opin ion that meth od -
olog i cal pos i tiv ism is in ca pa ble of ac count ing for the au -
thor ity or normativity of law. To put it sim ply, to do so is not 
part of its pro gram. And to per sist in us ing terms like au -
thor ity, normativity, in clu sive or pre sum ably ex clu sive le gal 
pos i tiv ism im plies what Internet us ers call “sec ond or der
blind ness”. In deed, le gal positivists fail to see that they do
not see26 the prob lem of le gal au thor ity and normativity. Ev -
ery time the le gal posi tiv ist in cludes the topic of au thor ity
he runs the se ri ous risk of wreck ing him self against a rock
lead ing to self-de struc tion27 or to the pro duc tion of a meth -
od olog i cally in co her ent pro gram. As long as le gal positivists 
in clude the is sue of law´s au thor ity into its re search realm,
le gal pos i tiv ism loses clar ity, which is an im por tant de sid er -
a tum for an a lyt i cal phi los o phers. Ev ery time a le gal posi tiv -
ist talks of the au thor ity of law we en coun ter a dou ble in -
con ve nience. Ei ther his ex pla na tion is a autopoietic one,
that is, á la Luhmann, ex plain ing the le gal from the le gal,
which leaves the road open to par a doxes re sult ing from
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pre-con ven tional mo ral ity, obeyed for fear of pun ish ment with out the
slight est re flec tion on the good ness, cor rect ness or jus tice of what the au -
thor ity said. This places le gal phi los o phy be fore a di lemma: ei ther we obey 
the law as chil dren do, or we need a no tion of au thor ity; a no tion which,
be cause of its com mit ment to prac ti cal phi los o phy, re moves us from the
frame work of meth od olog i cal pos i tiv ism.

25 This has been sug gested by Navarro, Pablo, among oth ers. “Las

tensiones conceptuales en el positivismo jurídico”, Doxa. Cuadernos de

Filosofía del Derecho, Alicante, núm. 24, 2001, pp. 133-163.
26 I thank René González de la Vega for bring ing my at ten tion to this

fact.
27 Navarro, op. cit.
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nor ma tive self-ref er ence. Or ex plain ing the no tion of au -
thor ity re sults in a dis cus sion about mo ral ity that a le gal
posi tiv ist is ea ger to deny. The lat ter makes a le gal posi tiv -
ist an un der-cover the o rist of nat u ral law and not a gen u ine 
le gal posi tiv ist, just what Ross blamed Kelsen for when he
ques tioned the con sis tency of the Kelsenian model that re -
sorted to the mys te ri ous no tion of man da tory force. It may
be cor rect to say, like Da vid Enoch,28 that the law only has
an in stru men tal value as a re minder or trig ger of moral rea -
sons which are ul ti mately gen u ine ro bust rea sons. How -
ever, this ap proach which would re cover the in stru men tal
value of law, and which would be in line with le gal pos i tiv -
ism I have called “meth od olog i cal”, has two flaws. The first
is that many le gal positivists (Raz for ex am ple) would not
feel com fort able with the purely in stru men tal value of the
law which may soon lead to the idea of the ac cep tance of le -
gal rea sons for pru den tial and not cat e gor i cal rea sons. Of
course, when we say cat e gor i cal we are al ready in front of
the same prob lem of blur ring the iden tity of le gal pos i tiv ism 
be cause we are again open ing a win dow through which the
winds of mo ral ity sneak in. The sec ond is that the idea of
law as a “re minder” of mo ral ity clouds our vi sion re gard ing
the na ture of this mech a nism. For ex am ple, when I set a re -
minder in my cell phone, what soft ware does that re minder
be long to? I’m afraid the re minder can be seen as a box (the 
law) which is within a larger box (mo ral ity). In short, the ul -
ti mate rea sons for act ing, the gen u ine ones, would be
moral, so, would it be ra tio nal to obey le gal rules? Verónica
Rodríguez Blanco29 is hounded by this ques tion. For her,
the prob lem is how to ac count for the normativity of law,
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28 Enoch, Da vid, “Rea son-giv ing and the Law”, Ox ford Stud ies in Phi los -

o phy of Law, ed ited by Green, Leslie and Leiter, Brian, Ox ford, Ox ford
Uni ver sity Press, 2011.

29 Rodríguez Blanco, Verónica, “Rea sons in Ac tion vs. Trig ger ing-Rea -
sons. A Re ply to Enoch on Rea son-Giv ing and Le gal Normativity”,

Problema. Anuario de Filosofía y Teoría del Derecho, México, núm. 7, 2013, 
pp. 3-25.
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ad mit ting that it gives us rea sons to act by cancelling our
own rea sons and, con cur rently show ing that such (hete-
ronomous) rea sons do not un der mine our moral au ton omy
and prac ti cal intentionality. She claims that the nor ma tive
core of le gal rules re sides in the fact that they can be con -
ceived as clauses “in the guise of the good”. But when we
in tro duce the pred i cate “good”, prob lems emerge. If “good”
points to a moral no tion (not just an in stru men tal one as
von Wright has shown) then it can not be co her ent to ac -
count for normativity in the guise of the good and at the
same time call one self a le gal posi tiv ist, as René González
de la Vega rightly points out.30 One has to aban don le gal
pos i tiv ism, if one wants to be come in volved in the prob lem of
normativity. Le gal pos i tiv ism may be a valu able in stru ment
for the o riz ing about the law, deal ing, for ex am ple, with dif -
fer ent no tions of va lid ity or ef fi cacy of rules, the pre sum -
ably sys tem atic struc ture of law, or fun da men tal le gal con -
cepts. My pro posal, de spite of what has been said, is that a
le gal-phi los o phy ju rist who de cides to prac tice a vari ant of
meth od olog i cal le gal pos i tiv ism can make things more in -
ter est ing. I am go ing to make a state ment that may sound
pro voc a tive, to my re gret: If a le gal-phi los o phy ju rist wishes 
to phi los o phize, he must give up the con cep tual sep a ra tion
be tween law and mo ral ity. As Dan Priel31 has said, he must 
show the ho lis tic re la tions me di at ing be tween the no tions of 
va lid ity, con tent, normativity and le git i macy of law. From
the mo ment a le gal-phi los o phy phi los o pher does this, like
the chrys a lis, he will rend his shell and open up to the viv i -
fy ing ex pe ri ence of con ceiv ing him self as a prac ti cal phi los -
o pher. How ever, an ob jec tion could be raised, namely, that
a le gal-phi los o phy ju rist or a le gal-phi los o phy phi los o pher
could still de fend a con cep tual di chot omy be tween law and
mo ral ity with ar gu ments gleaned from the res er voir of prac -
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30 The par a dox of normativity of law. A com ment on Rodríguez Blanco’s 

so lu tion, Problema. Anuario de Filosofía y Teoría del Derecho, México,
núm. 7, 2013, pp. 63-79.

31 “The Place of Le git i macy in Le gal The ory”, McGill Law Jour nal, 2011.
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ti cal phi los o phy, but this is not what I have in mind. My
idea of prac ti cal phi los o phy is ho lis tic and connectionist. I
sin cerely be lieve that po lit i cal, moral, le gal, or re li gious phi -
los o phies —to give a few char ac ter is tic ex am ples— have ho -
lis tic con nec tions be tween them that re pel the al leg edly an -
a lyt i cal sep a ra tion that le gal positivists might de fend. A
le gal posi tiv ist is ei ther a poor prac ti cal phi los o pher be -
cause he does not cap ture the ho lis tic na ture of this area of 
philo soph i cal knowl edge, or on the other hand, he is not a
prac ti cal phi los o pher at all.

A para dig matic ex am ple of what I have in mind is the
work in prac ti cal phi los o phy un der taken by Ron ald
Dworkin. Dworkin has al ways sought the way to com mu ni -
cate le gal phi los o phy and con sti tu tional ju ris pru dence with 
moral phi los o phy, po lit i cal phi los o phy, epis te mol ogy and
meta phys ics in his re flec tions.32 These dis ci plines are in ter -
twined ev ery time Dworkin dis cusses a prob lem. Un like the
Kelsenian view, his view is not schizo phrenic. It may be
mis taken, but he does not con fuse treat ing the topic of the
au thor ity and normativity of law the way Hartians and
Razians do when they vainly claim to do so within le gal
pos i tiv ism, where the ex pres sions “soft” or “in clu sive” or
“ex clu sive” have brought about more con fu sion than clar ity.

I think a prac ti cal phi los o pher is one who ar tic u lates a
con cep tual in ves ti ga tion look ing with cu ri os ity, fresh sur -
prise, with an ef fort for cre ativ ity, at the con nec tions me di -
at ing the dif fer ent ar eas that make up prac ti cal ex pe ri ence
(law, mo ral ity, pol i tics, re li gion, and et cet era). I do not ex -
pect this def i ni tion to per suade the o rists of law to give their 
task up com pletely. It has pro duced out comes that are rel e -
vant to the law. How ever, this tech ni cal work should be
open to in flu ences from chan nels of prac ti cal phi los o phy to
pro duce im ages of law ap pro pri ate to its com plex ity; a com -
plex ity which, on the other hand, has a lot to do with the
fact that the law is a rare com bi na tion of will and prac ti cal
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32 Let his Jus tice for Hedge hogs, Cam bridge, Mass., Belknap Press,
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rea son, his tory and the search for per ma nence, leg is la tion
and ar gu men ta tive ar tic u la tion,33 et cet era. A prac ti cal phi -
los o pher should take ad van tage of some of the com po nents
pro duced by le gal the o rists, with the ca ve ats al ready men -
tioned. These com po nents can help the prac ti cal phi los o -
pher with con crete le gal is sues that en able a dis cus sion of
other gen eral philo soph i cal po si tions.

V. ANALYTICAL LEGAL PHILOSOPHY REVISITED

As I pointed out in the in tro duc tion to this pa per, le gal
phi los o phers, es pe cially those who are ju rists, have a par -
tial re cep tion not only of phi los o phy but also of one of its
man i fes ta tions, namely an a lyt i cal phi los o phy. This re cep -
tion got dis torted up to the point where its claims be came a 
Vaticanist in dex librorum prohibitorum. Ac cord ing to this in -
dex it is em bar rass ing for an a lyt i cal phi los o phers to re fer
—let alone pub lish— texts in which Hegel, Nietz sche, Weil,
Foucault, Ricoeur, and so on, are quoted.34 This way of un -
der stand ing philo soph i cal anal y sis is not nec es sar ily
shared by main stream phi los o phy. It is also a way of ap -
proach ing the sub ject which is not greatly de scrip tive of the 
very his tory of an a lyt i cal phi los o phy. There are nu mer ous
com mu ni ca tions be tween an a lyt i cal phi los o phers and au -
thors who be long to other tra di tions. Let us con sider, for
ex am ple, Wolfgang Detel’s an a lyt i cal work on the eth ics of
Foucault and its links to the an cient world. And why not
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33 Bix, Brian, “Voluntad y razón: la verdad en el derecho nat u ral, el
derecho positivo y la teoría jurídica”, trans. by Guillermo Lariguet and

Roberto Parra, in Teoría del derecho: ambición y límites, Ma drid, Marcial
Pons, 2006.

34 Da vid Martínez Zorrilla also re marked that in the meet ing of an a lyt i -
cal phi los o phers he took part in in Ma drid, the term “con ti nen tal phi los o -
pher” was used in sult ingly. Which means that this closed and re ac tion ary 
spirit can also be at trib uted to cer tain an a lyt i cal phi los o pher-phi los o -
phers. Per haps this sec tar ian at ti tude is partly ex plained in that these
phi los o phers have re mained as cap tives of log i cal pos i tiv ism and their
nar row way of un der stand ing phi los o phy and mean ing ful sen tences.
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con sider Ber nard Wil liams’ sym pa thy for Nitzschean ge ne a -
log i cal re search, or Redding’s re cov ery of Hegel, or even
Nussbaum’s in ter est in po etic jus tice and her con tri bu tions 
to lit er a ture, et cet era. Mean while more and more con ti nen -
tal phi los o phers —or orig i nally con ti nen tal— like Apel35 or
Tughendat,36 to give just a few ex am ples, showed a re cep -
tiv ity of an a lyt i cal el e ments (the “lin guis tic turn” in Apel’s
case) and the trans for ma tion of meta phys i cal in tu itions of
Ar is totle and Heidegger to an a lyt i cal se man tics in Tughen-
dat’s case.

This in dex librorum prohibitorum I have re ferred to is
some thing like an un writ ten rule in the cor ri dors of cer tain
uni ver si ties or re search de part ments. This type of forma
men tis was forged ac cord ing to a cer tain le gal phi los o phy,
what Rabossi, not long be fore his death, called the “philo -
soph i cal canon”.37 This canon has op er ated, so cio log i cally
speak ing, as a pre req ui site for ac cess to what Bourdieu38

called “state no bil ity”; the con di tion of no bil ity of cer tain in -
tel lec tu als in the ju ris pru den tial do main. I would like to
clar ify that I con tinue to vin di cate a per sonal com mit ment
to an a lyt i cal phi los o phy. But this com mit ment is quite
apart from cer tain com mon places that can be found in this
re cep tion of philo soph i cal anal y sis much closer, in a cer tain 
man ner, to the dawn of an a lyt i cal phi los o phy rep re sented
in the past by the Vi enna Cir cle. Be low, as a coda, I sug gest 
some ques tions philo soph i cal anal y sis should cover in the
prac ti cal realm, that is, in that which con cerns not only the 
law and mo ral ity, but also pol i tics and re li gion. They are
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35 See De San ti ago Guervós, Luis Enrique, “El giro pragmático
hermenéutico de la filosofía ac tual desde la perspectiva trascendental de

K. O. Apel”, Contrastes. Revista Interdisciplinar de Filosofía, núm. 1, 1996,
pp. 285-308.

36 Tughendat, Ernst, Introducción a la filosofía analítica, Bar ce lona,
Gedisa, 2003.

37 Rabossi, Edu ar do, En el principio Dios creó el canon. Biblia

berolinensis, Bar ce lona, Gedisa, 2009.
38 Bourdieu, Pi erre, Nobleza de Estado. Educación de élite y espíritu de

cuerpo, México, Siglo XXI Editores, 2013.
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sug ges tions and, as such, re quire greater sub se quent re -
flex ive de vel op ment.

The first is sue is the fol low ing. The di chot omy —pre sum -
ably ex clu sive and ex haus tive— that cer tain an a lyt i cal phi -
los o phers have used to draw a dis tinc tion be tween de clar a -
tive and ex pres sive lan guage must be ques tioned if it is
for mu lated in those terms. If this di chot omy means that
philo soph i cal lan guage must be ex clu sively de clar a tive —on 
ac count of its com mit ment to the search for truth— while
ex pres sive lan guage has to be elim i nated —be cause it does
not ex press any kind of true knowl edge— then the dis tinc -
tion should be re jected. For ex am ple, phi los o phers, like Jon 
Elster, who use an a lyt i cal tools, do not hes i tate to talk
about “sour grapes” to re fer to prob lems of ra tio nal ity. The
same oc curs with phi los o phers such as Isa iah Berlin or
Ron ald Dworkin who —fol low ing the path laid down by the
an cient poet Archilochus— talk about “foxes” and “hedge -
hogs” to con vey, in an ex em plary man ner, the prob lem of
mo nism and plu ral ism in mat ter of val ues. Strictly speak -
ing, as Ortiz Millán39 has shown, lit er a ture and po etry for
ex am ple, can em body a form of knowl edge that re veals
some as pects of our so cial and moral world. It is there fore
not true that cer tain man i fes ta tions of po etry should be
dis carded be cause of a nar row-minded an a lyt i cal aver sion.
For ex am ple, a re nowned an a lyt i cal phi los o pher like
Thomas Moro Simpson,40 in Análisis filosófico, starts a re -
view es say with a poem which at tempts to be a “brief es say
of the psy chol ogy of per cep tion”. In one stanza he poses the 
prob lem of am bi gu ity from the ob server’s per spec tive with
greater viv id ness than one fa voured by cold con cep tual ex -
pla na tion. He re veals the prob lem of the am bi gu ity of per -
cep tion, as Wittgenstein for mu lated it, when he says:
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I’ve been look ing at it for a while,
And if I don’t stop look ing
It some times looks like a duck
And oth ers like a rab bit.

What I have just pointed out serves a pre am ble to de fend
the idea that phi los o phy can im prove its work41 if it com ple -
ments it self with ex pres sive and met a phor i cal in gre di ents.
In this sense, as with Lakoff and John son,42 I think met a -
phors have a cog ni tive value. It is not only a fact that they
are the sub strate of our ev ery day mo dus vi vendi, but also
that they help to struc ture our ex pe ri ence and per cep tion,
con cep tu ally speak ing. There fore a met a phor used by a phi -
los o pher may be a vivid man ner of ex press ing an idea with
greater sharp ness than if it was done in a purely lit eral
man ner, as Davidson sug gested.

The sec ond as pect I wish to bring to at ten tion is the pre -
sum ably “neu tral” na ture of an a lyt i cal work. This is the
idea that the an a lyt i cal phi los o pher de signs a ma chin ery to
forge con cepts, to ex am ine their log i cal re la tion ships, to
clar ify the man ner in which we use lan guage, et cet era. But
one can as sume that this ma chin ery is purely con cep tual
and de scrip tive, in the sense that it clar i fies the bricks that
con sti tute our prac tices, un rav el ing con fu sions lan guage
pro duces when it goes be yond its axes, as Wittgenstein
claimed. I am not sym pa thetic to this man ner of recons-
tructing philo soph i cal anal y sis. In other words, I do not
con sider philo soph i cal work should be re duced to these
tasks. If it is true that, as Ayer said in a pro logue to a work
by Nowell Smith, we must dis tin guish be tween the mor al ist 
—for in stance the lit ter a teur— and the moral phi los o pher,
be cause the for mer pre scribes and the lat ter just de scribes,
I must say, as Nowell Smith, that I do not agree with draw -
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ing a strict line be tween both tasks.43 For ex am ple, the lit -
ter a teur also de scribes. Let us think, for in stance, about
the nov els in which Zola de scribes his char ac ters’ psy cho -
log i cal as pects and so cial and his tor i cal en vi ron ment in de -
tail. With re gard to moral phi los o phy, von Wright, a cham -
pion of anal y sis, al ready claimed in The Varietés of
good ness,44 that the phi los o pher’s work, al though con cep -
tual, is also nor ma tive. Nor ma tive in the sense that a par tic -
u lar struc ture of our con cepts of cor rect ness, good ness, et -
cet era, will not only in di cate the man ner in which we
or ga nize our ex pe ri ences; it will also have an im pact on
what we should think, feel and do. This is be cause moral
con cepts are char ac ter is ti cally nor ma tive con cepts. For ex -
am ple, Korsgaard45 has claimed that moral phi los o phers
are in ter ested not only in ex plain ing the evo lu tion ary man -
ner in which we have man aged to ac quire par tic u lar moral
con cepts, thus ful fill ing the epistemic re quire ment of ex pli ca -
tive or em pir i cal ad ap ta tion, but also in nor ma tive ques tions, 
and when we do, we are in volved in a nor ma tive or jus ti fi ca -
tory task. In a sim i lar vein, the prag matic phi los o pher
Faerna,46 in an a lyz ing a pa per where Searle takes the con -
cept of hu man rights apart from a purely neu tral po si tion,
ar gues that this is im pos si ble. In deed, he points to the
man ner in which Searle’s con cep tion im pacts di rectly on
the sub stan tive de bates we hold on rights, that is to say,
his con cep tual en sem ble has “prac ti cal fric tion”. To think
the phi los o pher should only con tent him self, as Ricardo
Reis de Pessoa said, with con tem plat ing the world, is to
mis un der stand philo soph i cal work in all of its com plex ity.
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Philo soph i cal work can not be viewed as a wheel that ro tates 
around it self; rather, it should be viewed as a set of con -
cepts that guide us in our lives, com mu ni cat ing to us its
sense and the way we should lead a sat is fac tory life.

The third as pect I wish to dis cuss is a de fense of a less
in su lar work done by prac ti cal phi los o phy it self. This im -
plies the need to re in force not just interdisciplinarity —en -
cour ag ing an over lap ping be tween moral phi los o phy and
other philo soph i cal dis ci plines— but also interdiscipline,
spon sor ing a ren dez vous be tween phi los o phy and dis ci -
plines such as lit er a ture, his tory, psy chol ogy and econ omy.
What I am point ing out does not de tract from the rel a tive
in de pend ence of the moral phi los o phy John Rawls47 placed
in moral the ory as a dis ci pline which com pares and ex am -
ines sub stan tive moral con cep tions.  But phi los o phy doubt -
less ben e fits and ob tains a more com plex view from link ing
not only with the Phi los o phy of mind, Phi los o phy of lan -
guage, Epis te mol ogy or its clos est rel a tives like po lit i cal, re -
li gious or le gal phi los o phy. It also ben e fits from links with
other dis ci plines, such as his tory for ex am ple, the his tory
which is the back ground of many nov els, and his tory as a
rel a tively au ton o mous the o ret i cal dis ci pline. This not only
pro duces a douse of hu man ism for phi los o phy as Ber nard
Wil liams has claimed,48 but also dis pels the clas sic ob jec -
tion di rected against an a lyt i cal phi los o phy ac cord ing to
which it re sorts to ahistorical, fos sil ized ex pla na tions. As
Mie has shown,49 con cepts are ob tained from a his tor i cal
back ground that traces what Hermeneutists call a “ho ri zon
of un der stand ing”. The lack of his tory in phi los o phy robs it
of a sense of past, as Ber nard Wil liams once said. It also

32

GUILLERMO LARIGUET

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 3-37

47 Rawls, John, “The In de pend ence of Moral The ory”, in Col lected Pa -

pers, ed ited by Sam uel Free man, Cam bridge, Mass., Har vard Uni ver sity
Press, 2001, pp. 286 and ff.

48 Wil liams, Ber nard, La filosofía como una disciplina humanística,

México, FCE, 2011.
49 Mié, Fabián, “El lenguaje histórico-con cep tual de la filosofía”, Ideas

y Valores, Bogotá, núm. 140, 2009, pp. 143-172.

www.juridicas.unam.mx
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

http://biblio.juridicas.unam.mx



jus ti fies the ghostly pres ence of cer tain the o ries that con -
tinue to be de fended in spite of hav ing been ques tioned by
his tory. This could be the case with meth od olog i cal le gal
pos i tiv ism, from the an a lyt i cal tra di tion, which con tin ues to 
be de fended re gard less of cur rent ev i dence which in di cates
the pre vail ing pres ence of mo ral ity in law, thus break ing
the strict sep a ra tion be tween the law and mo ral ity. 

The last as pect I wish to point out is the fol low ing. It is
tra di tion ally held that an a lyt i cal phi los o phy is con sti tuted
on the ba sis of con cep tual dis tinc tions.

I agree that dis tin guish ing is a way of achiev ing greater
clar ity. How ever, in sis tence on non-stop dis tin guish ing can
blind us to the close re la tion ships be tween con cepts. For
ex am ple, the dis tinc tion be tween lit er a ture and phi los o phy, 
be tween rea son and emo tion, should be made with ex treme 
cau tion. If dis tinc tions blind us to cer tain re la tion ships that 
oc cur be tween con cepts, as He geli ans have thought, we
may be led far from the prob lems we wish to clar ify. More
pragmatic phi los o phers like Putnam have also been aware
of this when ex am in ing the col lapse of the di chot omy be -
tween fact and value. The col lapse oc curs when we draw
the scope of the fact-value dis tinc tion in its pre cise terms,
that is, when the di chot omy serves to clar ify the con cepts
but not to es trange them with an in sur mount able gap
which pre vents us from see ing pro duc tively that they are
ac tu ally re lated on the on to log i cal plane.
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