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LUSOPHONE JURISPRUDENCE IN IBEROAMERICAN
LEGAL PHILOSOPHY*

FILOSOFÍA DEL DERECHO LUSITANA EN EL CONTEXTO

DE LA FILOSOFÍA DEL DERECHO IBEROAMERICANA

Pau lo FERREI RA DA CUNHA**

Re su men:

Mu chos au to res, en el cam po de la fi lo so fía, han de fen di do la exis ten cia
de una fi lo so fía luso-bra si le ña. Hay in clu so un Insti tu to de Fi lo so fía
Luso-Bra si le ña (Insti tu to de Fi lo so fia Luso-Bra si lei ra) que or ga ni za de
ma ne ra al ter na da cada año —en tre otras ac ti vi da des y pu bli ca cio nes— el 
co lo quio To bias Ba rre to en Por tu gal, y el co lo quio Ante ro de Quen tal en
Bra sil.

La idea cen tral de este tra ba jo es apli car el mis mo pa ra dig ma de fi lo so -
fías in ter-na cio na les (ba sa das en una len gua co mún y en el diá lo go per -
ma nen te de bi do a su he ren cia cul tu ral) a la fi lo so fía del de re cho, es pe -
cial men te la fi lo so fía del de re cho no uni ver si ta ria (la uni ver si ta ria pa re ce 
ser más cos mo po li ta). ¿Exis te una fi lo so fía ju rí di ca luso-bra si le ña? ¿Y,
de ser el caso, cuál po dría ser el lu gar que ocu pa en el con tex to de una
fi lo so fía ju rí di ca la ti noa me ri ca na?
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* Some of our pre vious works, al ready ap proa ched the ques tion, such as our
books Te mas e Per fis da Fi lo so fia do Di rei to Luso-Bra si lei ra, Lis boa, Impren sa Na -
cio nal-Casa da Moe da, 2000 and Pen sa men to Ju rí di co Luso-Bra si lei ro, Lis boa,
Impren sa Na cio nal - Casa da Moe da, 2006 and the more re cent ar ti cle: Do Jus ra -
cio na lis mo Luso-Bra si lei ro e da Uni da de Essen cial do Jus na tu ra lis mo – Re flex ão
Pro ble má ti ca Fi lo só fi co-His tó ri ca, in “Co lla tio”, num. 12, Sep tem ber-De cem ber
2012, pp. 17-30, elec tro nic ver sion: http://www.hot to pos.com/co llat12/17-30
FC.pdf.
    ** Ph D Univ. Pa ris II, Univ. Coim bra. Full Pro fes sor, Opor to Uni ver sity, Por tu -
gal, Inter dis ci pli nary Ju ri di cal Insti tu te, Di rec tor, lu so fi lias@gmail.com
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Has ta aho ra, la in ves ti ga ción nos per mi te con cluir que hay un gran uni -
ver so de es tu dios en es pe ra de nue vos in ves ti ga do res.

Pa la bras cla ve:

Fi lo so fía del de re cho lu si ta na, an ti guas li ber ta des ibé ri cas, fi -
lo so fías na cio na les, fi lo so fía del de re cho ibe roa me ri ca na, re -

cep ción de la fi lo so fía del de re cho.

Abstract:

Sev eral au thors in the field of pure phi los o phy have ar gued the ex is tence of 
a Luso-Bra zil ian phi los o phy. There is even a Luso-Bra zil ian In sti tute of Phi -
los o phy (Instituto de Filosofia Luso-Brasileira) that has im por tant ac tiv i ties
such as pub li ca tions, and the or ga ni za tion of the col lo quium Tobias Barreto 
in Por tu gal, and the col lo quium Antero de Quental in Brazil.

The cen tral idea of this pa per is to ap ply the same par a digm of inter-na -
tional phi los o phies (based on com mon lan guage, and last ing di a logue at
the cul tural her i tage level) to the phi los o phy of law, es pe cially the non-ac a -
demic one (the ac a demic seems to be more cos mo pol i tan). There fore we
pose the ques tion: Is there a Luso-Bra zil ian le gal phi los o phy? And if there
is, what is its place in the con text of Latin Amer i can le gal phi los o phy?

Key words:

Lusophone Ju ris pru dence, Old Ibe rian Lib er ties, Na tional Phi los -
o phies, Iberoamerican Le gal Phi los o phy, Ju ris pru den tial Re cep -
tion.
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“Sobre estos dos pilares fundamentales está basada
la historia iberoamericana: el primero como símbolo
de la grandeza y de la justicia; el segundo como
símbolo de la libertad y comprensión humana para
la convivencia pacífica de estos grandes pueb los que 
miran al fu turo, puestas sus miras en aquellas
justicia y en aquella paz que tanto ansían las na-
ciones”.

                                                       Lázaro SÁNCHEZ1

SUMMARY: I. The Old Ibe rian Lib er ties. II. The Prob lem of Na -
tional Phi los o phies. III. In the Quest of Specifities.
IV. Non Ju rid i cal Ju ris pru dence. V. Brazilean
Mem oirs. VI. What is Re ally in Com mon? VII. Bib -
li og ra phy.

I. THE OLD IBERIAN LIBERTIES

In Ibe ria (or His pania), a pen in sula which later would ex -
pand and give birth to the Iberoamerican (Hispanoamerican)
world (and other so cial and so cio log i cal and cul tural fruits of 
other di as po ras and new com mu ni ties), we may very clearly
see a strong feel ing of honor and per sonal dig nity.

The Por tu guese poet and for mer law yer Teixeira de
Pascoaes, friend and com rade of let ters with Miguel de
Unamuno and other Span ish writ ers, called our at ten tion
to the fact that, while in North ern Eu rope coun tries still
made hu man sac ri fices to pa gan gods, we al ready im posed
our kings a contratual form: rex eris si recte fa cies, si non
fa cies non eris. And it was not a mere retorical for mula: it
hap pened that bad kings were de posed and re placed. In
Por tu gal in the XIIIth and XVIIth cen tu ries that con cretely
hap pened: kings Sancho II and Afonso VI were de posed,
just to give two main ex am ples.
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This Idea of honor and dig nity (ca pa ble, in its neg a tive
side, of mo ments of ar ro gance and even hu bris – that are al -
ready part of His tory) are the principium sapientiae of a Law
re ally wor thy of that name. Even tu ally with some anach ro -
nism or “chronocentrism”, we would say these traits maybe
seem too mod ern, or avant-la-lettre. In fact, we use to con -
sider those ideas as con tem po rary or at least mod ern. But
it de pends on the style and colours they show... Not allways 
these con cepts are very rigourous in the cur rent text books
and alike. If the old constitutionalism, pre-mod ern one, is
pres ent in those ac a demic books, that fact is that for many
years it was al most ab sent or in the shad ows. And the co -
ex is tence of Lassalle’s historico-uni ver sal con cept of con sti -
tu tion with some hid den or shadow prej u dices against old
and ma te rial con sti tu tions seemed not to bother any one.

Let’s put some ques tions to these par a digms. How came
into life this spe cific le gal cul ture, which will even cross the
oceans?

Surely it was built from many dif fer ent ma te ri als: Ro man
law, of course, Chris tian ity (the idea of equal ity, as it is
now a days re mem bered for in stance by Luc Ferry, is dif fi cult 
to con ceive in cul tures long de prived of the Chris tian leg acy 
or allien to it), and also Visigothic leg acy... But a deeper
study of how and why this vi sion of Law was born still
seems to await the in ter est of re search ers.

And what is the style proper to the com mon law of the
peo ples of the Ibe rian Pen in sula? May we dare to ask that?

We seem to have a con stant con cern for the prac ti cal pro -
tec tion of the rights of ev ery man. This way of see ing peo ple 
and pro tect ing them is older than the other forms of pro tec -
tion: Eng lish, Amer i can, French, the other ways of pro tec -
tion, as the con sti tu tional rev o lu tions of mo der nity put it,
and the most epic sub se quently re corded by His tory.

The old Ibe rian free doms sym bol ized by the coun cils of
To ledo, and the ma jor fig ure of Isidore of Se ville, sym bol ize
the seed of hu man is tic con cern with the le gal per son and
his or her rights, free doms and guar an tees. The old Ibe rian
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free doms have not, ad mit tedly, the mag ni tude or even the
rhe tor i cal par a digm shift key. As it is well known, this an -
thro po log i cal rev o lu tion in the West ern World was wrought
by the Kantian sapere aude motto, and is com monly ex -
pressed by the sa cred ter nary Lib erty, Equal ity, Fra ter nity,
with wich the French Rev o lu tion and its daugh ters would
con vert the world and built the Mod ern Lib eral Dem o cratic
State. And, of course, the So cial State, too.

But the Ibe rian lib er ties are a sig nif i cant form of pro tec -
tion of Per son, and above all have a con crete sense: prac ti -
cal, and ef fec tive. The bu reau cratic sys tems that the world
en tan gled makes this old one (in a sense) con tem po rary, as
a win dow and an ex am ple of an other way of pro tec tion.
Some ex cess of le gal mech a nisms make con sti tu tional, civil
and hu man rights and prin ci ples (the main ju rid i cal forms
we have to day) al most dead let ter. But let’s not to con fuse
ab stract bu reau cracy with constitucional rem e dies, that are 
ef fec tive in stru ments of free dom and con sti tu tion al ity.

II. THE PROBLEM OF NATIONAL PHILOSOPHIES

From the an ces tral prac tice of re spect for the per son,
care for the dig nity of the per son, we can move on to the
spe cific philo soph i cal re la tion ship with law.

There are ob vi ously crit i cal po si tions to the ex is tence of
na tional phi los o phies. But the prob lem has also been
solved in many cases pos i tively, in all ar eas where peo ple
speak Por tu guese and Span ish.

There are, of course, dif fer ent phi los o phies in dif fer ent
coun tries: some are to tally for eign (the name in Por tu guese
to an in tel lec tual who renies his ou her roots to be came a
for eign in flu enced per son is “estrangeirado”, and it has of -
ten —but not allways— a pe jo ra tive conotation), but some
other are the phi los o phies of those coun tries (and of con ti -
nents and of cul tural com mu ni ties, as the Lusophone or
Iberoamerican).
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At least, if there are pos si bil i ties for the de sign of those
phi los o phies as na tion ally or cul tur ally based, so they ex ist. 
This Cogito is valid, be cause they are, by na ture, men tal
con structs. The op po site idea states that phi los o phy is by
def i ni tion uni ver sal, so it would be im pos si ble to have na -
tional or cul tural par tic u lar phi los o phies. But what is cu ri -
ous to ob serve is that, in gen eral, the same who re serve
phi los o phy for uni ver sal pur pose don’t seem to be dis -
turbed with “things” such as In dian phi los o phy, or Chi nese
phylosophy... Even An cient Greek phi los o phy does n’t seem
to be a wrong qual i fi ca tion for them. Would it be a pre cau -
tion against nationalisms? And spe cif i cally West ern and (of
course) con tem po rary ones? Vain pre cau tion... so it seems.

III. IN THE QUEST OF SPECIFICITIES

Let’s try to ap proach our sub ject step by step. What
would be spe cific of the Por tu guese phi los o phy, the one we
have more ob li ga tion to know, among all these?

It is not easy to an swer... Be cause what seems to be pe -
cu liar, could also be vin di cated by other coun tries, prob a -
bly.

The tra di tional sense and gen u ine le gal phi los o phy in
Por tu gal is a con stant con cern for Jus tice and Hu man,
which runs through its en tire his tory, with no real in ter reg -
num. This co her ence can be de tected even dur ing a long
time, in Mid dle Ages as in the Mod ern times. And this
seems to be a point to in val i date the the ory that ad vo cates
a sharp and rad i cal dis tinc tion “clas sic/mod ern” (es pe cially 
in the field of Law Nat u ral). So, even very late (even dur ing
the En light en ment pe riod) the law was com monly iden ti -
fied, in line with clas si cal re al ism, as the suum cuique
tribuere.

If ideas may not be enough, or may be con sid ered vague,
what about blood? Could we con sider that the phi los o phy
of a coun try or of a cul ture is the one of the peo ple who was 
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born there, that is to say, the one concieved by na tive cit i -
zens? Of course this is a non philo soph i cal criterium.

In many re spects, and es pe cially given the mo bil ity and
interpenetration of cul tures in Eu rope, crossed by mi gra -
tions of di verse or der, this is not even a prac ti cal way of de -
fin ing le gal cul tures or le gal phi los o phies.

Baruch of Spinoza (or Bento de Espinosa...) is ca su ally
nat u ral from Neth er lands (but it seems that he thought in
Por tu guese). Shall we con sider him a Dutch phi los o pher by
ius soli or a Por tu guese (or a Jew) phi los o pher by the ius
sanguinis? This seem so ir rel e vant as the quar rel about Co -
lombo’s na tion al ity. He was an Eu ro pean, one of the first
Eu ro pe ans. And so was Spinoza... or Espinosa.

But some times some coun try wants the adop tion of
heroes or phi los o phers... There are, for ex am ple, a myth o -
log i cal and fan ci ful ver sion on the Lusitanity of Ar is totle (he 
would be born in Lusitania, and then went to Greece: how
con ve nient to Por tu guese pride!). This is in dic a tive of the
at tach ment of the Por tu guese to the Stagirit. But also it
means that this is, at least in some pe ri ods and for cer tain
minds, such an im por tant ques tion that it may be fal si fied,
in myth.

In fact, we have not only the ius soli or ius sanguinis cri -
te ria to es tab lish the na tion al ity of a cul ture. It has been
dis cussed, for ex am ple, about the cra dle of the first ju rid i -
cal philo soph i cal thinker un con tro ver sial Por tu guese, D.
Álvaro Pais (1275/80-1353): was he born in Por tu gal or in
Galicia, in Spain? And, with out wish ing to claim any
portugality, even spir i tual, it is known that the mas ter of
the sec ond scho las tic Fran cisco Suárez (1548-1619), Doc tor 
Eximius, be ing Grenadian, had his PhD in Évora, Por tu gal,
taught in Coimbra and died and is bur ied in Lis bon, in the
Church of San Roque. By these ex am ples, Por tu gal seems
fer tile in phi los o phers of law not born in its ter ri tory. But
they are just two cases.

Break ing the placid tra di tional line, how ever, the Re nais -
sance pe riod gave way to an other kind of pref er ences or
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anx i eties, at least in their for mu la tion and ex plicit style.
And af ter that sci en tists and tech no crats took the for tress
of Law. But the de cline of the es sen tial con cern of le gal phi -
los o phy and even of its uni ver sity stud ies does not mean
death. In the shadow and si lence, and even re sis tance,
there has al ways been re search ers and think ers faith ful to
the tra di tion of re flex ive law.

Le gal phi los o phy, cul ti vated among us in a non-ac a demic 
way (‘im plicit’ in the ter mi nol ogy of Miguel Reale) very early
(at least since the four teenth cen tury), was of fi cially in tro -
duced in Por tu gal in its ra tio nal ist for mula by Pombal’s re -
form of the Uni ver sity (1772), then as sum ing the name
“Nat u ral Law (which, as is well known, in Spain still re -
mained for a cou ple of cen tu ries). Even in the late nine -
teenth cen tury, the phi los o phy of law had be tween us host
among pure phi los o phers, and was taught at the High
Schools, in the dis ci pline of Phi los o phy. Cunha Seixas, pi o -
neer ing Por tu guese phi los o phy, who served un til his death
as a law yer, did not dis dain to write le gal philo soph i cal
pages for the pur pose of teach ing in high schools and nor -
mal schools. The sec ond half of the nine teenth cen tury as -
sists in Por tu gal to a ma jor out break: it is the time of pos i -
tiv ism and sci ent ism.

In the early twen ti eth cen tury, how ever, positivists had
suc ceeded in im pos ing on cur ric u lum re form, in 1901. It
pro duced a change of name and con tent in the chair of the
first year of law school: it be came So ci ol ogy Gen eral and
Phi los o phy of Law. And in te grated into a whole plan that
was to pre cede the study of the pos i tive law of so cio log i cal
Pro le gom ena. Not a bad idea, if it was not largely ideo log i cal 
in the sense of pro pa ganda...

The posi tiv ist re form plan for law stud ies, which fol lowed
the es tab lish ment of the First Por tu guese Re pub lic in 1910
(very in spired on the pre vi ous Brazilean one), abol ished the
Phi los o phy of Law, and soon af ter cre ated the sec ond Lis -
bon Law Fac ulty, a lead ing school whose name printed on
the philo soph i cal con cep tion of its cre ators: Fac ulty of So -
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cial Stud ies and Law. Ob vi ously the new in sti tu tion ap -
peared de void of le gal phi los o phy. The ral ly ing cry of turn -
ing back to the roots emerge from the stu dent of the
Fac ulty of Law of Coimbra (later to be come one of the most
solid and rep u ta ble his to ri ans of law), Paul Merea, still in
1910, through a con fer ence, and later two ar ti cles (the lat -
ter re turn ing to the ini tial con fer ence, and pub lished in
1913). But it would take more than twenty years that seed
bear fruit. Re stored in 1936-1937, with Cabral Moncada,
com pan ion of stud ies of Merea, al though pri mar ily only ex -
per i men tally, the dis ci pline has counted wor thy suc ces sors
to the leg acy of these mas ters, al though it has been sub ject 
to fur ther vi cis si tudes, never fin ished be cause of the anti-
philo soph i cal prej u dice, now a days en hanced by pre vail ing
cli mate of tech no log i cal cre tin ism (as the French sociologue 
Jean Duvignaud puts it).

IV. NON JURIDICAL JURISPRUDENCE

But more in ter est ing than the of fi cial Ju ris pru dence is
the re flec tion on Law by peo ple who are not pro fes sional ju -
rists. Po ets (like Teixeira de Pascoaes or even Fernando
Pessoa), fic tion writ ers (Raul Brandão), essaysts (Or lando
Vitoriano, Afonso Botelho, Dalila Pereira da Costa) pure
phi los o phers (Sampaio Bruno, Le o nardo Coimbra), het ero -
dox think ers (Agostinho da Silva), etc., al though this cat e -
go ries are not frozen (some of them cul ti vated many lit er ary 
gen res).

It should be noted that one of the ap peal ing and at trac -
tive char ac ter is tics of Por tu guese Phi los o phy is its “orality”
and even a cer tain amount of memorialism. There is a pat -
ent alive di a logue with the reader, which is made of di rect
ques tion ing, sto ry tell ing that as sumes the art of say ing
what you mean, so of ten very beau ti fully (and that Le o -
nardo Coimbra was a mas ter on this: even a mas ter of oral
suspence...) but ac cu rate. No fat u ous blis ters and par tic u -
larly un com pli cated and pur pose ful ver bal in tel lec tu al ism.
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The ideas of these au thors about law, jus tice, etc. are
nor mally orig i nal, and they do not sac ri fice to the ac a demic
idols. Al though the autodidactism some times weak ens their 
ar gu ments in the con text of an academica de bate, of course 
(one might be tempted to ar gue that the au thor did n’t study 
law...). There are a cer tain es o teric aura in some writ ings,
even more philo soph i cal-po lit i cal ones (such as in Dalila
Pereira da Costa and Sampaio Bruno). New au thors of this
school, like Braz Teixeira, seem to make a bridge be tween
the non ac a demic and the ac a demic fields. The last idea is
the contruction of a the ory of ju rid i cal ra tio nal ity, op posed
to a sim ple meth od ol ogy of law...

V. BRAZILEAN MEMOIRS

The evo lu tion of the Bra zil ian le gal phi los o phy has had
some par al lels with the Por tu guese one, at some point to be 
con sid ered ‘one of the virtualities of Por tu guese phi los o phy
who found a suit able op por tu nity and ran its course. Even -
tu ally this is an ethnocentric state ment. And other the o ret i -
cal so lu tions could be found...

Let’s just re call that, at the level of the afore men tioned le -
gal phi los o phy, the fact that the Je su its have strongly in flu -
enced the col o ni za tion pe riod. And they gen er ally marked
an es sen tially Thomistic phi los o phy, which had re per cus -
sions on the tra di tional Bra zil ian Phi los o phy of Law. How -
ever, now we have in Brazil as many schools of thought as
it would be imag in able, or even more. The cre ativ ity is a
rule, there, and the in tel lec tual prej u dice is al most ab-
sent...

Ac a dem i cally, le gal phi los o phy was in tro duced when cre -
at ing le gal courses in Brazil (São Paulo and Olin da, the lat -
ter then trans ferred to Recife), by the Law of Au gust 11,
1827 (five years af ter the es tab lish ment of the em pire)
through a chair of third year, Nat u ral Law. But it seems
that in São Paulo a in ter dis ci plin ary chair opened the
classes, mix ing Phi los o phy of law (rep re sented by Nat u ral
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Law) and Pub lic Law, mainly Con sti tu tional. The pro fes sor
was a Por tu guese, the Judge Avelar Brotero, brother of the
Por tu guese Pro fes sor of Botanics, that poses to his tory in
Coimbra’s bo tanic Gar den. We may see Brotero with Christ
cross in a larg full body por trait in a main cor ri dor of São
Paulo’s Fac ulty of Law.

How ever, also in Brazil the posi tiv ist wave grew dur ing
the nine teenth cen tury in re ac tion to the ‘scho las tic’ tra di -
tion, then hav ing rep re sented ma jor role in the Fac ulty of
Law of São Paulo and the one of Recife, whose leader was
Tobias Barreto, in the de cade 1870, al though Tobias was
against Au gust Comte’s ideas: ac tu ally, es sen tially in flu -
enced by Ger manic lit er a ture. Rui Barbosa, in tel lec tual and 
tri bune which is still a myth, pro posed re plac ing the chair
of the Nat u ral Law by So ci ol ogy.

And the Bra zil ian Re pub lic (No vem ber 15, 1889), which
adopted the Comtean slo gan “or der and prog ress”, em brac -
ing the globe, while quench ing chairs of Ec cle si as ti cal Law,
re placed co her ently Nat u ral Law by His tory and Phi los o phy
of Law. This chair, how ever, does not usu ally con sti tute
more than a pre cur sor (lit tle known, though) of the iden ti fi -
ca tion of le gal phi los o phy and le gal the ory or meth od ol ogy
in for mu la tions sim i lar to those we now know well.

Ad vo cates of le gal phi los o phy in the clas sic way still ex -
isted, of course, like João Mendes Júnior and Soriano
Sousa. Al though al ready in 1905 an in tro duc tion to law,
un der the ti tle The Truth as Rule Ac tions, had de ci sively at -
tacked the al ready pre vail ing pos i tiv ism, only since the 40s, 
and per haps es pe cially up in the af ter math of World War II, 
over com ing pos i tiv ism at the philo soph i cal level, will be
con sum mated in Brazil.

The per ma nence of Thomistic thought in Brazil ap pears
to us dif fer ently eval u ated by the au thors. If, for Nel son
Saldanha, “his ac tion pro duced a con tin u ous line that was
not in ter rupted ever leav ing their mark on the so cial and
po lit i cal the ory, as well as in the field of law”, ac cord ing to
Miguel Reale, even over com ing of pos i tiv ism, at the be gin -

135

LUSOPHONE JURISPRUDENCE IN IBEROAMERICAN LEGAL PHILOSOPHY

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 125-146

www.juridicas.unam.mx
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

http://biblio.juridicas.unam.mx



ning in 1940, was made “with out go ing back to the Nat u ral
Law of Thomist in spi ra tion ». How ever, this au thor fin ishes
sig nif i cantly its glimpse of Bra zil ian le gal phi los o phy of the
last hun dred years with a ref er ence to this cur rent, not ing
that ”it de serves to be re mem bered sig nif i cant in spi ra tion of 
Thomistic stud ies’ that high lights Tristan Athayde (pseud -
onym of Alceu Amor oso Lima), Ed gar Godoi Le o nardo da
Mata Machado and Van Ack er.

Now a days, in ad di tion, of course, we see the tra di tional
flow and at trac tive ness of new an a lyt i cal and neopositivists
(the kelsenianism has a cer tain role too), plus the new wave
of “al ter na tive law”, postmodern law, le gal culturalism,
neoconstitutionalism, plu ral ism, etc.. And even more spe cif i -
cally the le gal tridimensionalism, cur rent or con flu ence of
cur rents that most as so ci ate with the im age Brazil Ju ris pru -
dence.

But to what ex tent this last iden ti fi ca tion is not due to
the enor mous in ter na tional pres tige Miguel Reale?

VI. WHAT IS REALLY IN COMMON?

We have to make a re flec tive pause: how can we say that
the spe cific fea ture of a Lusophone Ju ris pru dence is ei ther
some thing po lit i cally and cul tur ally com mon, or par al lel
path ways af ter the in de pend ence of Brazil? How to iden tify
the Lusophone Ju ris pru dence? Only with a more Eu ro pean 
ver sion, or a trop i cal re adapted-Aristotelianism Thom ism
on law mat ters? These items seem re ally scarce and poorly
dif fer en ti ated while na tional or cul tural le gal phi los o phy.
That tra di tional way is not the way...

In our var i ous pre vi ous stud ies on these ques tions, we
fol lowed the trail of a pos si ble spe cific Por tu guese think ing
in mul ti ple au thors, par tic u larly be tween the eigh teenth
and nine teenth cen tu ries. This is not the place to pres ent
the find ings on each of them. In fact, the most sa lient el e -
ments in non ac a dem ics (uni ver sity pro fes sors also stud ied
law, but in gen eral seemed to pre vail in cos mo pol i tan eclec -
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ti cism, or ad her ence to a for eign idea more or less fash ion -
able or sujetive) were not Aristotelianism or Thom ism, es -
sen tially, but more or less orig i nal (some times apt to
pro voke some es trange ment be tween the law yers, as is the
case, among sev eral pos si ble, of the no men cla ture used by
Delfim Santos and Álvaro Ribeiro). In gen eral, these au -
thors were wor ry ing about what we would call Jus tice, eq -
uity and the like.

But the ques tion, in view of the ac tual data, is quite
strong, and dis tress ing.

The most im por tant doubt is this one: is it fair, and sci -
en tif i cally suit able, ac cept able, that some one (cer tainly act -
ing with the best in ten tions, we may ad mit) may make a
choice among the dif fer ent man i fes ta tions of ju rid i cal phi -
los o phy in one coun try or group of coun tries, and us ing his 
or her own per spec tive (a sub jec tive one), show sub se -
quently the world a face of that coun try or cul ture in what
con cerns Ju ris pru dence that may not be shared by many
peo ple... in the limit, all the oth ers? Is it fair to make that
choice?

Again, the Por tu guese evo lu tion may be an il lus tra tive
and el o quent ex am ple.

We think not to be too far from the re al ity if we say that
be fore the work of António Braz Teixeira (cor re spon dent
mem ber of the Brazilean Acad emy of Let ters), only a cer tain 
kind of works seemed to be admited as be ing part of Por tu -
guese phi los o phy. It seemed that it was a move ment, a
school, with a cer tain pro gram matic and even ideo log i cal
aim. How ever, af ter the stud ies of this thinker, a con tem po -
rary one, it seems that Por tu guese phi los o phy changed:
now, it is gen er ally concieved as all the spec u la tive thought
ex posed in Por tu guese, in priciple made by Por tu guese cit i -
zens... Be cause it can not be Por tu guese phi los o phy some
philo soph i cal works in Por tu guese lan guage but by other
na tion als from other coun tries... And there are many Af ri -
can coun tries with Por tu guese as of fi cial lan guage, apart
from the case of Brasil, East Timor and other parts of the
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world where it is not of fi cial lan guage but it is spo ken, like
Macao, in China (at least par tially) or Galicia, in Spain,
acording to some ob serv ers...

But even this new vi sion, more wide, more open, seems
to bring us some prob lems.

First, au thors like Silvestre Pinheiro Ferreira, Por tu guese
by lan guage and na tion al ity, but also very close to Brazil
(where he lived and ruled as a Por tu guese min is ter of king
John the VIth, from 1810 to 1821), wrote some times in
French, and pub lished books in France. Why should the
French works of Por tu guese (or Bra zil ian or oth ers...whose
mother Lan guage is Por tu guese) be aside Por tu guese phi -
los o phy? This spe cific text it self, should it be put away from 
it, be cause it is in Eng lish? Does the vehicule, the lan guage 
it self, al though nicely emphasised al ways as “house of be -
ing” (Heidegger), is the mean more im por tant than the mes -
sage, the spirit of a na tional or cul tural phi los o phy? Or may 
we sus pect that the obstination in the lan guage hides a cer -
tain vague ness of the sub stance? Ter ri ble tempatation, this
last thought.

Sec ondly, Por tu guese lan guage is shared by many coun -
tries, as we know. If lan guage is the most im por tant, how
can we dis tin guish a Por tu guese phi los o phy from a
Brazilean, an An go lan or a Timorease one? It seems that
lan guage is not enough. This leads us to a more com plex
ques tion: would we pre fer a multilinguistic par a digm, for
ex am ple the bilinguistic one of Hisponamerican Jusris-
pru dence? Here the criterium would be a cul tural one, al -
though Por tu guese and Castillan are two very sim i lar lan -
guages. The main ques tion, here, seems to be: ei ther to
build a step on a Lusohone Ju ris pru dence with a pe cu liar
be ing, and then in te grate it in a higher and wider
Hispanoamerican Ju ris pru dence, or to con nect di rectly all
the dif fer ent na tional phi los o phies or even atomistic phi los -
o phers or philo sophic move ments in a large net. Not a na -
tional one, even nor a lin guis tic first step. We may dis cuss
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the per ti nence of this in philo soph i cal, cul tural, so cio log i cal 
and even geopolitical terms.

Thirdly, it is quite easy to put into Por tu guese (or in
Castillian...or in many other lan guages) with more or less
skills and pains, a fully im ported phi los o phy. A Por tu guese
men tal trans la tion of a for eign phi los o phy (and even tu ally
very strange to the ways of Lusophone peo ple: for ex am ple,
a cold, purely ra tio nal is tic one, if we ad mit that our peo ples 
are more sen ti men tal, etc.) is of course pos si ble. The ques -
tion is: would it still be Por tu guese, Bra zil ian, An go lan,
etc... Lusophone phi los o phy?

Our per sonal an swer is neg a tive. But we must go fur ther.
We think that it is not prof it able to think on a na tional or
civilizational phi los o phy if it has noth ing more than the lin -
guis tic com mon topic. It has to have some pe cu liar com mon
soul, spirit, idea. The lin guis tic criterium is not enough at all.

It is pos si ble that a Por tu guese, a Mex i can, a Bra zil ian, a
Mozambican, a Chil ean... write in Eng lish, in Ger man or in
Chi nese. Of course they have to adapt to cer tain more or
less pe cu liar as pects of the lan guage they must use. But
the con tainer does n’t com pletely change the con tained. And 
let’s allways re mem ber that Spinoza, even Spinoza it self
seemed to have thought in a lan guage dif fer ent from the
lan guages he used to write. This is very im por tant. One
think is to think di rectly in one lan guage, an other one is to
trans late our own thoughts to an other lan guage. And even
when the thinker thinks immedialty in an other lan guage,
the back ground of his or her motherlanguage may be is still 
there. An hy poth e sis to the neurolinguists, at least.

We may use an other lan guage, but if we are faithfull to
our cul tural roots, they still cre ate their own civilizational
cen tred phi los o phies.

Fi nally, if it is true that there are many sim i lar i ties be -
tween some Por tu guese and Brazilean philo soph i cal au -
thors, the con sti tu tion of a Luso-Brasilean ju ris pru dence
still awaits for its the o rists. And even more com pli cated
seems to be a gen eral Hispanoamericam Ju ris pru dence. Al -
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though this em pire where the sun shines for ever was
maybe a ver sion of the Vth Em pire in the profetic phi los o -
phy of Agostinho da Silva.

This gen eral com mon ju ris pru dence risks to be very vague.
But we are of course open to the pos si bil ity... Maybe it would
be more cau tious if we build first our na tional phi los o phies
(the re turn to sovereignity seems to re gain adepts in a world
of im pi ous globalisation), dis cov er ing its main fea tures. Af ter
that, the next step would be to look for the fam ily ties – first
the Lusophone and then the Hispanoamerican.

But never for get ting that some na tional phi los o phies may
have other connetions. For ex am ple, the Por tu guese one with
the Mediterranic think ing, the South Eu ro pean think ing.

In this case, it is not a ques tion of lan guage only. Of
course there is Latinity. But Latinity is only a part of the
leg acy of the old mare nos trum of the Ro man Em pire... Even 
other bounds are pos si ble. Let’s never for get that an agent
of the French Con ven tion said Por tu guese would be, at the
time, French, if they could not be Por tu guese. Or let’s re -
mem ber that the best Por tu guese elite of all times was from 
Eng lish-Por tu guese birth: the sons of the Por tu guese John
the first and the Brit ish D. Filipa, from the house of Lan -
cas ter. And that “High Gen er a tion” was the seed of Dis cov -
er ies... Many pos si bil i ties are pos si ble, in what con cerns so -
cial and cul tural and sen ti men tal af fin i ties. But what we
must have in mind in this con text are the philo soph i cal af -
fin i ties.

Even with out the Amer i can scene, Por tu guese and Span -
ish think ers should in crease their di a logue, and go fur ther
not only in the ar che ol ogy of free doms, but also in the anal -
y sis of the thoughts.

We are now a days, in all our coun tries, too fas ci nated with
what co mes from the main poles of the ju ris pru dence pro -
duc tion, Ger many and the An glo-Saxon world. They are ex -
cel lent, in their ways. But there is more, Horatio... Por tu guese 
and Span ish and other lan guages think ers have also think -
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ers. They may be orig i nal, and not only com ments on those
other ones, with more me dia rev er ence and bestsellers.

I am not pur pos ing to make a new Tordesillas treaty, by
which we Por tu guese speak ers and Castillan speak ers
would share the world. But I am cer tainly sug gest ing that
we may think how to pre serve our in tel lec tual and even ed -
u ca tional and ed it ing tra di tions, in a world more and more
formated one way. And the in tel lec tual globalisation is not
at all ours, nor even flex i ble to our way of be ing and of
think ing.

The fact we were sup posed to be in Brazil speak ing Eng -
lish among us is a very con crete il lus tra tion of what is hap -
pen ing to our civ i li za tion. A dan ger al ready prophecised
some de cades ago by the Brazilean so ci ol o gist Gilberto
Freyre.
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