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CON STI TU TIONAL RIGHTS AND THE POS SI BIL ITY

OF DE TACHED CON STRUC TIVE IN TER PRE TA TION

DERECHOS CONSTITUCIONALES Y LA POSIBILIDAD DE UNA

INTERPRETACIÓN CONSTRUCTIVA DISTANCIADA

Wil WALU CHOW*

Re su men:

En este ar tícu lo de fien do a la re vi sión cons ti tu cio nal fren te a la acu sa -
ción de que ésta está ne ce sa ria men te re ñi da con el prin ci pio de mo crá ti -
co. Para ello, he re cu rri do tan to a la teo ría dwor ki nia na de la in ter pre -
ta ción cons truc ti va como a la teo ría ra zia na de los enun cia dos y del
ra zo na mien to des de un pun to de vis ta nor ma ti va men te dis tan cia do.
Des pués de ar gu men tar que la in ter pre ta ción cons truc ti va pue de ser
rea li za da des de un pun to de vis ta dis tin to al del in tér pre te, me dis pon -
go a de fen der las si guien tes te sis: (1) La in ter pre ta ción y la re vi sión
cons ti tu cio nal pue den ser rea li za das des de el pun to de vis ta de la co -
mu ni dad de mo crá ti ca y su mo ral cons ti tu cio nal; (2) Este pro ce so pue de 
ser em pren di do por un juez sin in vo lu crar de li be ra da men te sus pro pias 
con vic cio nes mo ra les; (3) Cuan do se rea li za des de este pun to de vis ta,
la in ter pre ta ción y la re vi sión cons ti tu cio nal pue den ser efec tua das
con sis ten te men te con la de mo cra cia; y (4) Esto es así aun cuan do ta les
ac ti vi da des re quie ran, en bue na me di da, de un ra zo na mien to y ar gu -
men ta ción mo ral sus tan ti va de par te de los jue ces.
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Pa la bras cla ve:

Inter pre ta ción cons ti tu cio nal, re vi sión ju di cial, mo ral cons ti -
tu cio nal de la co mu ni dad, ra zo na mien to mo ral, mo ral po lí ti ca, 
le gi ti mi dad de mo crá ti ca.

Abstract:

In this pa per I de fend con sti tu tional re view against the charge that it nec es -
sar ily runs afoul of dem o cratic prin ci ple. In so do ing, I draw both on
Dworkin’s the ory of con struc tive in ter pre ta tion as well as Raz’s the ory of
de tached nor ma tive state ments and rea son ing from a point of view. Af ter
ar gu ing that con struc tive in ter pre ta tion can be un der taken from a point of
view other than that of the in ter preter, I go on to ar gue for the fol low ing
claims: (1) Con sti tu tional in ter pre ta tion and re view can be un der taken from
the point of view of the dem o cratic com mu nity and its con sti tu tional mo ral -
ity; (2) This pro cess can be un der taken by a judge with out the de lib er ate in -
tru sion of her own per sonal moral con vic tions; (3) When un der taken from
this point of view, con sti tu tional in ter pre ta tion and re view can be ren dered
con sis tent with de moc racy; and (4) This is so even when these ac tiv i ties re -
quire a good deal of sub stan tive moral rea son ing and ar gu ment on the part

of judges.

Key words:

Con sti tu tional In ter pre ta tion, Ju di cial Re view, Com mu nity’s Con -
sti tu tional Mo ral ity, Moral Rea son ing, Po lit i cal Mo ral ity, Dem o -

cratic Le git i macy.
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SUMMARY: I. In tro duc tion. II. The Moral Read ing. III. The
Dem o cratic Chal lenge. IV. CCM and the Dem o -
cratic Chal lenge. V. Con struc tive In ter pre ta tion
From a Point of View. VI. Ob jec tion 1: Ap pli ca tion
Ver sus In ter pre ta tion. VII. Ob jec tion 2: The cir-
cunstances of Judg ing. VIII. Con clu sion. IX. Bib li -

og ra phy.

I. INTRODUCTION

Among the many in di vid u als to whom I owe ac a demic debts 
of grat i tude three in di vid u als stand out. First and fore most
is my doc toral su per vi sor, H.L.A. Hart, from whom I con -
tinue to look for in spi ra tion and in sight. But just be hind
Hart stand two of his most fa mous and in flu en tial stu dents: 
Jo seph Raz and Ron ald Dworkin, whose thoughts have also 
shaped my think ing on a num ber of ju ris pru den tial top ics.
In this pa per I in tend to draw on Raz and Dworkin once
again, this time in the ser vice of de vel op ing a jus ti fi ca tion of 
ju di cial re view un der con sti tu tional bills or constitutionals
of rights.1 The view I sketch ei ther rep re sents a vari a tion on 
the one Dworkin ad vances, or is in ac tual fact the view that 
Dworkin re ally meant to em brace.2 It turns on the idea
that, in pur su ing what Dworkin calls “con struc tive in ter -
pre ta tion” of con sti tu tional rights, judges need not aim to
put the ob jects of their in ter pre ta tions in their best moral
light, as viewed from the per spec tive of the judges’ own,
first-or der moral judg ments.3 Rather, fol low ing Raz, we can
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1 For rea sons of con ve nience, I will hence forth re fer to this prac tice as
“con sti tu tional re view.” I will also re fer to the rights rec og nized in con sti -
tu tional bills and charters of rights as “con sti tu tional rights.”

2 Whether I have cor rectly cap tured Dworkin’s the ory or have in stead
in tro duced a sig nif i cant mod i fi ca tion to it, is a ques tion I will not ad dress.
My aim is to draw on Dworkin to ad dress ques tions con cern ing the na ture 
and jus ti fi ca tion of con sti tu tional re view, not to en gage in an ex er cise of
Dworkinian ex e ge sis.

3 By the phrase first-or der moral judg ment, I will mean a judg ment
about what is mor ally best, re quired or valu able that is un en cum bered by
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say that judges both can and char ac ter is ti cally do at tempt
to do so from the per spec tive of the dem o cratic com mu nity
and its first-or der moral judg ments. If this truly is pos si ble,
then we have at our dis posal a prom is ing way of ad dress ing 
at least one ma jor ob jec tion that has been lev eled against
Dworkin’s moral read ing and the prac tice of con sti tu tional
re view it pur ports to jus tify – that it is in her ently un dem o -
cratic. On Dworkin’s moral read ing, judges (or at the very
least Amer i can judges) are au tho rized to strike down the
con sid ered leg is la tive choices of dem o crat i cally ac count able 
leg is la tors when ever they be lieve that the prod uct of those
choices runs afoul of the cor rectly in ter preted rights of po -
lit i cal mo ral ity ex pressed in the con sti tu tion. If we as sume,
as we surely must, that mem bers of con gress or par lia ment 
in vari ably be lieve that their leg is la tive ef forts are con sis tent 
with the con sti tu tion, prop erly in ter preted,4 we seem led to
the fol low ing con clu sion: judges in ev i ta bly end up sub sti -
tut ing their own moral judg ments and con struc tive in ter -
pre ta tions of con sti tu tional rights for the con sid ered judg -
ments and con struc tive in ter pre ta tions of dem o crat i cally
ac count able leg is la tors. And what ever might be said in fa -
vour of such a sys tem of ju di cial in ter ven tion, one thing
seems clear: its dem o cratic le git i macy is far from ob vi ous.
But if my Razian take on the moral read ing is cor rect, we
may have a way round the dem o cratic ob jec tion. And fur -
ther more, we may have a plau si ble the ory of con sti tu tional
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the judges’ adjudicatory duty to ac com mo date con sti tu tional his tory and
the moral views of the dem o cratic com mu nity that are ex pressed or em -
bed ded in them. In other words, it is a judg ment about what “ob ject”

would ide ally be best – not a judg ment that at tempts to make an ex ist ing,

no doubt im per fect, ob ject the best that it can be from the per spec tive of

the com mu nity whose prac tices cre ate and sus tain it.
4 At the very least, we should as sume that leg is la tors do not ac tu ally

be lieve that their leg is la tion runs afoul of the con sti tu tion. We also seem
safe in as sum ing that, if asked about the mat ter, they would claim con sti -
tu tional com pat i bil ity. In short, bar ring highly un usual cir cum stances,
no leg is la tor de lib er ately sets out to vi o late the con sti tu tion.
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re view and the in ter pre tive acts that rou tinely sur round its
im ple men ta tion. Or so I shall ar gue.

II. THE MORAL READING

Dworkin’s moral read ing of con sti tu tions is an off shoot of 
his more gen eral the ory of in ter pre ta tion, of which le gal and 
con sti tu tional in ter pre ta tion are spe cies. In Dworkin’s view, 
the law of a com mu nity in cludes more than the ex plicit
rules and de ci sions au thor i ta tively adopted in ac cor dance
with ac cepted pro ce dures and prac tices. That is, it in cludes 
much more than is (ac cord ing to Dworkin) cred ited by pos i -
tiv ism’s so-called model of rules.5 It does, of course, in clude
many such rules and de ci sions, and these can be found,
paradigmatically, in stat ute books, ju di cial de ci sions and
writ ten con sti tu tions. All these Dworkin is pre pared to call
the “set tled law."6 But the set tled law in no way ex hausts
the full law ac cord ing to Dworkin. More im por tantly, for our 
pur poses, it in no way ex hausts, within the realm of con sti -
tu tional prac tice, that part of law we call the con sti tu tion. In
Dworkin’s view, a con sti tu tion in cludes the prin ci ples of po -
lit i cal mo ral ity that pro vide the best ex pla na tion and moral
jus ti fi ca tion — i.e., the best con struc tive in ter pre ta tion — of 
what ever writ ten in stru ments in which its re quire ments are 
ex plic itly ex pressed, to gether with the in sti tu tional his tory
of their in ter pre ta tion by au thor i ta tive in ter pret ers, most
no ta bly ap peal courts. Hence, con sti tu tional in ter pre ta tion
al most al ways in vokes a nor ma tive the ory of po lit i cal mo ral -
ity. One con cerned to in ter pret the lim its upon gov ern ment
power and au thor ity im posed by a con sti tu tion must de -
velop an in ter pre tive the ory which pro vides what we might
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5 See Chap ter 2 of Tak ing Rights Se ri ously, “The Model of Rules 1.”
6 Ron ald Dworkin, Tak ing Rights Se ri ously (Har vard Uni ver sity Press

1978) 67-68, 79, 283, and 340.
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call the pos i tive con sti tu tion and its in ter pre tive his tory with
their mor ally best ex pla na tion and jus ti fi ca tion.7

The de vel op ment of an in ter pre tive con sti tu tional the ory,
Dworkin ac knowl edges, is an ex tremely dif fi cult task, and
peo ple of good faith and in teg rity will both in ev i ta bly and
rea son ably dis agree about which com pet ing the ory is best.
There is no me chan i cal, mor ally neu tral test to ap ply, only
the com pet ing in ter pre ta tions of those whose task it is to
in ter pret. This does not mean, how ever, that at tempt ing to
eval u ate the o ries is im pos si ble or fool ish. Nor does it mean
that there re ally is no such thing as a uniquely cor rect the -
ory that em bod ies the true mean ing of the con sti tu tion. In
other words, the pres ence of dis agree ment, con tro versy and 
un cer tainty sur round ing the ef forts of con sti tu tional in ter -
pret ers, does not en tail that there are no right an swers to
the ques tions posed in any given con sti tu tional case. Nor
does it en tail the ab sence of a uniquely cor rect the ory of the 
con sti tu tion that de ter mines what those an swers are and
hence what the pos i tive con sti tu tion, prop erly in ter preted,
ac tu ally re quires. The pres ence of such fac tors en tails only
that in ter pret ers must, as they must do in all in ter pre tive
en ter prises, in clud ing the arts, sci ence, and the law more
broadly, ex er cise judg ment in fash ion ing their in ter pre tive
the o ries. Dworkin goes so far as to sug gest that in a ma ture 
le gal sys tem there al most al ways will be a best con sti tu -
tional the ory, and judges (and leg is la tors) can sen si bly be
charged with the duty to try their best to dis cern and im -
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7 In what fol lows, the phrase ‘pos i tive con sti tu tion’ should be taken to

mean a for mally adopted, writ ten in stru ment like the Ca na dian Con sti tu -

tion Act, 1982, The Ba sic Law For the Fed eral Re pub lic of Ger many, or The

Po lit i cal Con sti tu tion of the United Mex i can States. The word ‘con sti tu tion’
should, on the other hand, be taken to mean the pos i tive con sti tu tion and
its in ter pre tive his tory, to gether with what ever prin ci ples pro vide that
writ ten in stru ment and that his tory with their best ex pla na tion and moral 
jus ti fi ca tion.
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ple ment its re quire ments in mak ing their au thor i ta tive de -
ci sions.8

There are, for our pur poses, three im por tant im pli ca tions 
of Dworkin’s moral read ing of con sti tu tional in ter pre ta tion.
First, fac tors like orig i nal mean ings or the orig i nal in ten -
tions of a pos i tive con sti tu tion’s au thors are sel dom, if ever, 
dispositive of con sti tu tional mean ing. At best these his tor i -
cal fac tors set the stage for the on go ing in ter pre tive de bates 
of po lit i cal mo ral ity which con sti tu tional cases both licence
and re quire.

Sec ond, con sti tu tional cases re quire the kind of fully nor -
ma tive de ci sion-mak ing which is, on com pet ing, or tho dox
forms of originalism, prop erly un der taken only by those
whose role it is to fix the con sti tu tional lim its con tained
within the pos i tive con sti tu tion — i.e., its orig i nal au thors
or fram ers.9 The kind of mor ally and po lit i cally neu tral pro -
cess of con sti tu tional in ter pre ta tion en vi sioned by or tho dox 
originalists is nei ther pos si ble nor at trac tive on Dworkin’s
the ory. And this is be cause the pos i tive con sti tu tion is not
a fin ished prod uct, handed down in a form fixed till such
time as its amend ing for mula is in voked suc cess fully or a
rev o lu tion oc curs. Rather it is a work in prog ress re quir ing
con tin ual re vis it ing and re work ing as our con struc tive in -
ter pre ta tions of its re quire ments and lim its are re fined and
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8 Dworkin Tak ing Rights Se ri ously (n 7) chap ter 13, most no ta bly
286-90. It must be noted that Dworkin is con cerned, in these pages, with
right an swers to most le gal cases, not spe cif i cally those that turn on how
best to in ter pret a pos i tive con sti tu tion. But clearly Dworkin would say
the same about the lat ter as he does about the for mer.

9 I say “or tho dox forms of Originalism” so as to dis tin guish forms of
that the ory that func tioned as Dworkin’s main tar get from those that are
closer to the moral read ing. For an or tho dox ver sion of Originalism, see

Antonin Scalia A Mat ter of In ter pre ta tion: Fed eral Courts and the Law
(Prince ton Uni ver sity Press, 1998); and Larry Al ex an der “Sim ple-Minded

Originalism,” The Chal lenge of Originalism: Es says in Con sti tu tional The -

ory, G Huscroft & BW Miller, eds (Cam bridge Uni ver sity Press 2011); For a 

less or tho dox ver sion, see Jack’s Balkin’s Liv ing Originalism (Har vard Uni -
ver sity Press 2011).
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(it is hoped) im proved over time. It is, in short, a liv ing en -
tity whose con tent is shaped by the in ter pre tive de ci sions of 
nu mer ous “au thors.”10

A third, re lated im pli ca tion of Dworkin’s moral read ing of
con sti tu tional in ter pre ta tion is that judges are not mere
agents whose fi du ciary role is sim ply to carry out the de ci -
sions of po lit i cal mo ral ity al ready made by the dem o crat i -
cally au tho rized orig i nal au thors (or amenders) of the con -
sti tu tion. On the con trary, they are part ners with those
au thors in an on go ing, cre ative po lit i cal pro ject, one which
re quires par tic i pants, both then and now, to en gage in the
kind of first-or der, moral/po lit i cal de ci sion-mak ing that, on 
more or tho dox originalist views, le git i mately takes place
only when the pos i tive con sti tu tion is first adopted (and/or
amended for mally). Con sti tu tional mean ing is, on
Dworkin’s the ory, con tin u ally in need of con struc tive in ter -
pre ta tion and is, as a re sult, es sen tially con test able, ad in fi -
ni tum. If there is a uniquely cor rect the ory or in ter pre ta tion 
it is one that must be in dexed to time. That is, the cor rect
in ter pre ta tion at time t1 may not be the cor rect in ter pre ta -
tion at later time, t2.

A fourth im pli ca tion of Dworkin’s moral read ing is one al -
ready touched upon but which de serves fur ther em pha sis:
con sti tu tional mean ing is very, very dif fi cult to de ter mine
and it is in ev i ta bly the sub ject of on go ing dis pute and con -
tro versy. In deed, the con fi dent iden ti fi ca tion of con sti tu -
tional mean ing at any given time may well re quire the ser -
vices of a con struc tive in ter preter of enor mous pow ers of
moral, po lit i cal and le gal rea son ing. It may, in other words,
re quire the ser vices of Dworkin’s ideal judge Her cu les. But
of course Her cu les is a prod uct of Dworkin’s imag i na tion,
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10 In ex plain ing this fea ture of le gal/con sti tu tional in ter pre ta tion,
Dworkin draws on an anal ogy with the chain novel. This is one that is de -
vel oped over time and through the ef forts of mul ti ple au thors, each work -
ing to de velop her own chap ter both within the spirit of ear lier ones and in

an tic i pa tion of chap ters yet to be writ ten. See Ron ald Dworkin Law’s Em -

pire (Har vard Uni ver sity Press 1988) 228-32.
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and so the pro ject of in ter pret ing the con test able terms of a 
con sti tu tion is, in re al ity, sub ject to count less dis putes and 
un cer tain ties. It re quires that each in ter preter do her best
to em u late Her cu les’ in ter pre tive ef forts. That is, she must
endeavour to de velop and im ple ment her own best, un -
doubt edly im per fect in ter pre ta tion of the lim its placed upon 
gov ern ment by her pos i tive con sti tu tion and its in ter pre tive
his tory. Those lim its are never fixed and she can never
know, at any given point in time or with any thing ap -
proach ing ab so lute cer tainty, what they ac tu ally are. But
this is what is de manded of her if Dworkin has ac cu rately
cap tured the na ture and de mands of con sti tu tional in ter -
pre ta tion.

III. THE DEMOCRATIC CHALLENGE11

That it re quires of judges the kind of enor mously dif fi cult, 
mor ally charged in ter pre tive rea son ing just de scribed is an
as pect of Dworkin’s moral read ing that many crit ics find
deeply trou bling. Not only does it mischaracterize what it is
to in ter pret a writ ten in stru ment, they say.12 It places in the 
hands of ju di cial in ter pret ers far too much po lit i cal power.
Were Dworkin’s moral read ing ap plied to con sti tu tional
prac tices such as one finds in Mex ico, the United States
and Can ada, the re sult would be, the crit ics con tend, fla -
grantly un dem o cratic. The prin ci pal rea son is that each of
these ju ris dic tions em braces some ver sion of con sti tu tional
re view, a prac tice au tho riz ing ap pointed judges to strike
down or oth er wise in ter fere with leg is la tive ac tions prop erly 
un der taken by duly elected, dem o crat i cally ac count able leg -
is la tors.13 Some what par a dox i cally, it is pre cisely be cause
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11 Some of the ma te rial in this sec tion de rives from my “Ju di cial Re -

view” (2007) 2/2 Phi los o phy Com pass 258–266.
12 See, e.g., Andrei Marmor, In ter pre ta tion and Le gal The ory, (re vised

2nd Edi tion, Ox ford Uni ver sity Press 2005), es pe cially chap ter 3.
13 Con sti tu tional re view is some times ad dressed to ex ec u tive ac tion (or 

in ac tion) as well, but our fo cus here will be the re view of leg is la tion. For a
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judges are not elec tor ally ac count able that de fend ers of con -
sti tu tional re view are of ten pre pared to in vest them with the 
power to in ter fere with leg is la tive ef forts. Mod ern de moc -
racy is not to be iden ti fied with sim ple ma jor ity rule.
Rather, it is a com plex, multi-di men sional sys tem of gov -
ern ment un der which ev ery one is treated as free and equal
by all par ties in volved in the pro ject of dem o cratic self-gov -
ern ment.14 Treat ing ev ery one as free and equal re quires
that all gov ern ment par ties re spect a very ba sic set of in di -
vid ual (and pos si bly group) rights that go hand in hand
with dem o cratic mem ber ship. It also re quires that each in -
di vid ual be ac corded an equal say in the cre ation of law and 
in the di rec tion of pub lic pol icy.15 To be sure, this does usu -
ally re quire re spect ing ma jor ity will, some thing nor mally
achieved through the use of ma jor ity vot ing pro ce dures
among elected, dem o crat i cally ac count able rep re sen ta tives
whose pri mary re spon si bil ity is to cre ate law and di rect
pub lic pol icy in ac cor dance with ma jor ity will and sen ti -
ment. But some what par a dox i cally, de moc racy oc ca sion ally 
re quires the ex act op po site. Ma jor i ties, per haps un wit tingly
or in times of na tional stress or panic, pe ri od i cally move to
deny vul ner a ble in di vid u als and groups the equal say and
re spect that de moc racy de mands. Leg is la tures, elected bod -
ies de signed to be max i mally re spon sive to ma jor ity will and 
sen ti ment, are not nec es sar ily well po si tioned to make the
hard choices some times re quired to pro tect in di vid u als and
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case where Con sti tu tional re view was di rected at ex ec u tive in ac tion, see

Can ada (Prime Min is ter) v. Khadr, 2010 SCC 3, [2010] 1 S.C.R. 44.
14 Dworkin re fers to this po si tion as the con sti tu tional con cep tion of de -

moc racy. See Ron ald Dworkin Free dom’s Law: The Moral Read ing of the

Amer i can Con sti tu tion (Har vard Univerity Press 1997) 17. For a de fence of
ju di cial re view pre mised on a very ro bust con sti tu tional con cep tion of de -
moc racy, see Sam uel Free man, “Con sti tu tional De moc racy and the Le git -

i macy of Ju di cial Re view,” (1990-1991) 9 Law and Phi los o phy 327.
15 John Hart Ely has put for ward the most in flu en tial de fence of the

view that ju di cial re view is some times re quired to en sure ad her ence to le -

git i mate dem o cratic pro cesses. See John Hart Ely De moc racy and Dis trust 

(Har vard Uni ver sity Press 1980).
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mi nor i ties against the heavy hand of ma jor ity rule. Con sti -
tu tions and con sti tu tional re view are thus her alded as use -
ful or es sen tial ve hi cles for pro tect ing us from what
Tocqueville fa mously termed the tyr anny of the ma jor ity.16

They are viewed as em body ing the ra tio nal pre-com mit ment 
of the com mu nity to pro tect these fun da men tal rights,
rights es sen tial to en light ened dem o cratic rule and the free
and equal ex er cise of in di vid ual au ton omy.17

It is at this stage, of course, that the crit ics will pounce.
Pro tect ing our most ba sic rights through a pro cess of con -
sti tu tional re view sounds like a won der ful idea, they will
say. Who, af ter all, could ob ject to rights pro tec tion? But
now con sider what this means in a world of deep moral and 
po lit i cal dis agree ment, where in ter pret ers are of lim ited
abil ity and in sight, and judges can not even agree among
them selves, let along with oth ers within the wider dem o -
cratic com mu nity, about the cor rect way to in ter pret any
given con sti tu tional right. Con sider not what it would be
like to have Her cu les pro tect ing your rights but in stead the
hard cold re al ity of hav ing less-than-ideal judges with their
less-than-ideal in ter pre tive abil i ties at tempt ing to do the
same. Do we re ally want these peo ple in ter fer ing with the
con sid ered judg ments of our duly elected and ac count able
leg is la tors? Yet this is the in ev i ta ble re sult, the crit ics con -
tend, if we fol low Dworkin in em brac ing the moral read ing.
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16 Alexis de Tocqueville, De moc racy in Amer ica (Pen guin Clas sics
1835), “Chap ter XVI: Causes which Mit i gate the Tyr anny of the Ma jor ity
in the United States.”

17 For a full scale de fense of this view, see Dworkin (n 7); Ron ald

Dworkin, A Mat ter of Prin ci ple (Cam bridge Uni ver sity Press 1985);

Dworkin (n 15); and A Bill of Rights for Brit ain (Ann Ar bor, MI: Uni ver sity of 

Mich i gan Press, 1990. See also John Rawls, A The ory of Jus tice (Har vard

Uni ver sity Press 1971) and Po lit i cal Lib er al ism (Co lum bia Uni ver sity Press 

1996); Sam uel Free man, ‘Con sti tu tional De moc racy and the Le git i macy of 

Ju di cial Re view’ (1990-1991) 9 Springer 327, 320; and Wil Waluchow, A

Com mon Law The ory of Ju di cial Re view: The Liv ing Tree (Cam bridge Uni -
ver sity Press 2007); and Wil Waluchow ‘De moc racy and the Liv ing Tree
Con sti tu tion,” (2011) 59 Drake Law Re view 1001.
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We end up vi o lat ing the fun da men tal prin ci ples of de moc -
racy. Hence forth, we will re fer to this se ri ous dif fi culty as
the dem o cratic chal lenge.

IV. CCM AND THE DEMOCRATIC CHALLENGE

In pre vi ous work, I have tried my best to an swer the
dem o cratic chal lenge by de fend ing a the ory of con sti tu -
tional re view un der which the prin ci pal role of judges is not 
to draw on her own first-or der con vic tions in re gard to the
is sues of po lit i cal mo ral ity that arise in con sti tu tional
cases, but to hold the com mu nity to its own fun da men tal
moral com mit ments. These com mit ments are ex pressed in
what I call the com mu nity’s con sti tu tional mo ral ity (CCM).
CCM is not the per sonal mo ral ity of any par tic u lar per son
or in sti tu tion, e.g. the Cath o lic Church, the Bra zil ian Dem -
o cratic Move ment Party, or a judge who helps de cide a con -
sti tu tional case. Nor is it the mo ral ity de creed by God, in -
her ent in the fab ric of the uni verse, or re sid ing in Plato’s
world of forms. Rather, it is a kind of com mu nity-based,
pos i tive mo ral ity con sist ing of the fun da men tal moral
norms and con vic tions to which the com mu nity has ac tu -
ally com mit ted it self and which have ac quired some kind of
for mal, en trenched con sti tu tional rec og ni tion. It is the po -
lit i cal mo ral ity ac tu ally en dorsed in a com mu nity’s con sti -
tu tional prac tices. In many sys tems le gal rec og ni tion of
CCM norms in cludes (though it is not lim ited to) en shrine -
ment in a bill or char ter of rights and in the leg is la tive his -
tory and ju ris pru dence that com bine to flesh out the lo cal,
con crete un der stand ings or Thomistic “de ter mi na tions” of
those prin ci ples for that par tic u lar com mu nity.

With this con cep tion of con sti tu tional mo ral ity in hand, I
set out to de fend con sti tu tional re view against the dem o -
cratic chal lenge. Put sim ply, my the sis was that CCM, ow -
ing to its so cial or i gin, is a source of en trenched, fun da -
men tal moral norms upon which judges can draw in
con sti tu tional re view with out com pro mis ing dem o cratic le -
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git i macy. Con sti tu tional re view typ i cally in volves the task of 
en sur ing that leg is la tive acts do not in fringe the more fun -
da men tal com mu nity com mit ments of CCM. If this is its
na ture, then dem o cratic le git i macy need not be com pro -
mised. The judge may not be thwart ing the dem o cratic will
but may, in ef fect, be help ing to im ple ment it or ren der it
ef fec tive by en forc ing its deep est moral com mit ments.

If only mat ters were this straight for ward. But of course
they are not. As some crit ics have pointed out, we seem
rea son ably to dis agree not only about the de mands of Pla -
tonic moral truth. Of ten we dis agree ve he mently about the
de mands of CCM as well.18 Of course, as Dworkin has re -
peat edly pointed out, the mere fact of dis agree ment in no
way en tails that there is no fact of the mat ter in such
cases.19 But it is un de ni able that such dis agree ment threat -
ens to un der mine the prac ti cal pos si bil ity of dem o cratic le -
git i macy. How can the de ci sion to ap ply a CCM norm in a
par tic u lar way be rea son ably viewed as re flec tive of the
dem o cratic will if there is so much dis agree ment and un -
cer tainty about what the lat ter is and re quires? Will judges
not, in the end, be forced to choose from among the pos si -
bly large num ber of dif fer ent in ter pre ta tions on of fer in
such hard con sti tu tional cases? And will they not end up
hav ing to ground their choice in what they, per son ally,
think is the mor ally best op tion? What else could they do in 
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18 See, e.g., Bradley Miller, “Re view Es say: A Com mon Law The ory of

Ju di cial Re view” (2007) 52 Amer i can Jour nal of Ju ris pru dence 297-312;

N. Struchiner and F. Shecaira, “Try ing to Fix Roots in Quick sand: Some Dif -

fi cul ties With Waluchow’s Con cep tion on the True Com mu nity Mo ral ity”

(2009) 3 Problema Anuario de Filosofía y Teoría del Derecho,; Imer. B.

Flores, “The Liv ing Tree Constitutionalism: Fix ity and Flex i bil ity,” Ibid.;
Natalie Stoljar, “Waluchow on Moral Opin ions and Moral Com mit ments,”

Ibid.; and Larry Al ex an der, “Waluchow’s Liv ing Tree Constitutionalism,”
(2010) 29 Law & Phi los o phy 93.

19 This theme ap peared and played a prom i nent role through out
Dworkin’s ca reer, up to and in clud ing some of his most re cent work. See,

e.g., Ron ald Dworkin Jus tice For Hedge hogs (Har vard Uni ver sity Press

2011), pas sim, but es pe cially Chap ter 5.
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such cir cum stances, short of sim ply de clin ing to make a
de ci sion at all? Yet if this is so, do we not end up right back 
where we started: with the loom ing threat of the dem o cratic 
chal lenge and the pos si bil ity that judges will be forced to
rely on their own moral views. They may, in other words, be 
forced to rely on some thing like Dworkinian con struc tive in -
ter pre ta tion where the aim is (sup pos edly) not to re trieve
and ar tic u late a re flec tive ac count of the com mu nity’s prior
con sti tu tional com mit ments, but to ren der a sound judg -
ment about which in ter pre ta tion will put the com mu nity’s
con sti tu tional prac tices in their best moral light. That is, we 
will be forced to rely on the judges’ own first-or der moral
judg ments.

But is this so? Must judges re sort to first-or der moral
judg ments when they en gage in con struc tive in ter pre ta -
tion? I’m not so sure. It is here, I sug gest, that we might
draw on a po ten tially im por tant dis tinc tion: be tween

(a) putt ing an ob ject of in ter pre ta tion in its best moral
light, as viewed from the per spec tive of a judge’s own,
first-or der moral judg ments; and

(b) do ing so from the per spec tive of the dem o cratic com mu -
nity and its first-or der moral judg ments.

In other words, even when in ter pret ing CCM norms even -
tu ally in volves an at tempt to put those norms in their best
moral light, there is no rea son to think this must be done
from the in ter preter’s own per sonal per spec tive. Draw ing on 
Raz’s the ory of de tached nor ma tive state ments and rea son -
ing from a point of view, I shall now ar gue for the fol low ing
claims: (1) Con sti tu tional in ter pre ta tion and re view can be
un der taken from the point of view of the dem o cratic com -
mu nity and its CCM com mit ments; (2) This pro cess can be
un der taken by a judge with out the in tru sion of her own,
first-or der moral con vic tions; (3) When un der taken from
this point of view, con sti tu tional in ter pre ta tion and re view
are con sis tent with de moc racy; and (4) This is so even when 
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these ac tiv i ties re quire a good deal of sub stan tive moral
rea son ing and ar gu ment on the part of the judge.

V. CONSTRUCTIVE INTERPRETATION FROM A POINT OF VIEW

Jo seph Raz ob serves that there are at least three points
of view from which one can ap proach the ex pres sion of a
nor ma tive state ment. First, a speaker can ut ter a nor ma tive 
state ment which per son ally com mits her to the view ex -
pressed. When Katharina says ‘Kara did the right thing in
keep ing her prom ise to Mag gie’ she com mits her self to the
claim that Kara’s ac tion was, in fact, mor ally cor rect.20

When I, be ing con fronted with a valid law of a le gal sys tem
to which I am sub ject and which I fully sup port, say ‘It
would be wrong not to pay my taxes’, I com mit my self to
the nor ma tive view I ex press. My state ment is an in ter nal
state ment ut tered from what Hart fa mously called “the in -
ter nal point of view.”21 A sec ond point of view de scribed by
Hart is of course “the ex ter nal point of view.”22 This is where 
I do not my self ex press or as sert a nor ma tive point of view
but rather de scribe the point of view of other peo ple, per -
haps by de scrib ing their be liefs, at ti tudes and ac tions re -
gard ing some nor ma tive sit u a tion. When I say that the Brit -
ish not only ha bit u ally queue up while await ing pub lic
tran sit, but be lieve that this is the right thing to do and are
pre pared to crit i cize any one who de vi ates from that pat tern
of be hav iour, I de scribe their nor ma tive be hav iour, be liefs
and at ti tudes – and I do so from the ex ter nal point of view. I 
de scribe what Hart called the ob ser vance of a “so cial rule”
ac cepted by them from the in ter nal point of view. But I do
so in a way that in no way com mits me to the nor ma tive
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20 Un der nor mal cir cum stances we can as sume that the state ment is
sin cere. But even when it is not, the com mit ment is nev er the less ex -
pressed (if not en dorsed).

21 Her bert Hart, The Con cept of Law (3rd ed, Ox ford Uni ver sity Press
2012) 89-91.

22 Ibid.
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view ex pressed in ob ser vance and en dorse ment, by them, of 
that rule. Anal o gously, if I say that, un der South Af ri can
apart heid law, it was wrong for white peo ple to have sex ual
re la tions with black peo ple, I de scribe the state of law in
1920s South Af rica.23 But quite ob vi ously I don’t com mit
my self in any way to the nor ma tive view de scribed.

In ad di tion to these two points of view, there is, ac cord ing 
to Raz, a third al ter na tive with its cor re spond ing type of
state ment: the de tached point of view and the de tached nor -
ma tive state ments ex pressed from that per spec tive.24 Fo cus -
ing now on law, Raz claims that “A de tached le gal state -
ment is a state ment of law, of what le gal rights or du ties
peo ple have, not a state ment about peo ple’s be liefs, at ti -
tudes, or ac tions, not even about their be liefs, attitudes, or
ac tions about the law.”25 In other words, the state ment can -
not be re duced to an ex ter nal state ment of the form: ‘S be -
lieves that he ought to do x’ or ‘The le gal of fi cials of le gal
sys tem y have en acted law L re quir ing x, and will there fore
hold S ac count able should he fail to do x.’ But nei ther does
the state ment carry the full nor ma tive force that a le gal
state ment from the in ter nal point of view usu ally does. This 
is be cause it does not com mit the speaker to ac cep tance of
the nor ma tive view it ex presses.26 A de tached le gal state -
ment is like an in ter nal state ment in that it does use the
law as a stan dard with which to eval u ate and judge con -
duct. But it is dif fer ent from any such state ment in so far
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23 The Im mo ral ity Act, 1927. Sex ual re la tions be tween blacks and
whites re mained il le gal in South Af rica till 1985 when the Par lia ment of

South Af rica in tro duced The Im mo ral ity and Pro hi bi tion of Mixed Mar riages 

Amend ment Act, 1985. See C. G. Van der Merwe, J. E. Du Plessis (eds) In -

tro duc tion to the Law of South Af rica (Kluwer Law In ter na tional 2004).
24 Raz cred its Kelsen with rec og niz ing the im por tance of de tached le gal 

state ments. They are, Raz sug gests, “cru cial to any one hold ing his view
on the mean ing of ‘va lid ity’ and re ject ing nat u ral law at the same time” Jo -

seph Raz The Au thor ity of Law: Es says on Law and Mo ral ity (Ox ford Uni -
ver sity Press 1979), 155.

25 Ibid 153.
26 Ibid.
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as it does not com mit the speaker to the nor ma tive view ex -

pressed. It does not, at least nec es sar ily, ex press his par tic -
u lar view of the mat ter. Raz ob serves that this third kind of
state ment is char ac ter is ti cally used by in di vid u als, e.g. law -
yers, who are nei ther con cerned with de scrib ing so cial
prac tices from the ex ter nal point of view nor with ap ply ing
the law to their own be hav iour. Rather their aim is to in -
form oth ers what they ought to do ac cord ing to the law,
and this in for ma tion is con veyed from a point of view that
is not nec es sar ily that of the speaker.27 She need n’t be lieve
that this is the point of view peo ple should ac tu ally take on
the mat ter. As a re sult, the speaker who ut ters a de tached

le gal state ment merely needs to be able to con struct the
point of view so that the ap pro pri ate rec om men da tion can
be made. Most im por tantly, for our pur poses, “[l]egal schol -
ars – and this in cludes or di nary prac tis ing law yers – can
use nor ma tive lan guage when de scrib ing the law and make
le gal state ments with out thereby en dors ing the law’s moral

au thor ity.”28 Putt ing it an other way, le gal schol ars – and this in -
cludes or di nary prac tis ing judges – can make le gal state ments
with out thereby ex press ing first-or der moral judg ments.

So de tached le gal state ments seem clearly pos si ble.29 But
the pos si bil ity of ut ter ing a de tached state ment is in no way unique 
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27 Ibid 155. In deed, it could be con veyed by an an ar chist law yer who in
fact re jects the law com pletely. Nor mally, of course, law yers en dorse their
le gal sys tem and its claims, and so their state ments are in ter nal ones. But 

Raz’s point is that this is not nec es sary. It is pos si ble to use le gal stan -
dards to judge, eval u ate and ad vise with out ac tu ally en dors ing the point
of view they ex press. Think, here, of a pro gres sive, lib eral-minded law yer

in 1920s South Af rica ad vis ing his cli ent of his le gal du ties un der The Im -

mo ral ity Act, 1927.
28 Ibid., 156.
29 For crit i cisms of Raz’s the ory of de tached le gal state ments, see, Luis

d.Almeida, “Le gal State ments and Nor ma tive Lan guage,” (2011) 30 Law
and Phi los o phy 180. For fur ther re flec tions on the the ory, see Kevin Toh,
Raz on De tach ment, Ac cep tance and Describability,” (Ox ford Jour nal of
Le gal Stud ies Jan u ary 2007), 27 (3), pg. 403-427.
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to law. It ex ists within any nor ma tive con text, in clud ing

mo ral ity and re li gion. Raz writes:

Imag ine an or tho dox, but rel a tively ill-in formed Jew who
asks the ad vice of his friend who is Cath o lic but an ex pert in 
Rab bin i cal law. ‘What should I do?’ he asks, clearly mean ing
what I do ac cord ing to my re li gion, not yours. The friend tells 
him that he should do so and so. The point is that both
know that this is not what the friend thinks that he re ally
ought to do. The friend is sim ply stat ing how things are from 

the Jew ish Or tho dox point of view.30

So once again, it seems pos si ble to know and state what
should be done from a point of view one does not nec es sar -
ily en dorse. Now if the pos si bil ity ex ists here, that is, from
the point of view of the Jew ish Or tho dox com mu nity and its 
re li gious com mit ments, then there seems no rea son to deny 
this pos si bil ity when we con sider what should be done from 
the point of view of the dem o cratic com mu nity and its fun -
da men tal con sti tu tional com mit ments, i.e., when turn ing to 
the re quire ments of CCM. Here too it seems pos si ble to ren -
der a de tached judg ment with out nec es sar ily en dors ing the

view ex pressed – i.e. with out in sert ing one’s own, first-or der
moral be liefs into the equa tion. Just as the Cath o lic friend can, in a 
de tached man ner, dis cern and ex press what should be done from
the point of view of his Or tho dox friend, a judge in a con sti tu tional 
case should be able to dis cern and ex press, in an equally de tached
way, what should be done from the point of view of the dem o cratic 
com mu nity and its CCM com mit ments. And if this is so, then we
seem to have, once again, a po ten tially de ci sive an swer to the dem -
o cratic chal lenge. Judges who en gage the pro cess of con struc tive
in ter pre ta tion of con sti tu tional rights are not – at least nec es sar ily
– re ly ing on their own, per sonal first-or der moral judg ments.
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30 Raz, The Au thor ity of Law (n 25) 156.
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VI. OBJECTION 1: APPLICATION VER SUS INTERPRETATION

I an tic i pate, at this stage, a num ber of ob jec tions. Among 
them is the fol low ing: It is one thing to ex press a de tached
state ment about the de mands of norms whose mean ing and 
ap pli ca tion are in dis put able (Raz’s ex am ple). It is quite an -
other to do so when all one has to of fer is a highly dis put -
able judg ment about some thing as elu sive and con test able
as CCM norms. An un stated though cru cial fea ture of Raz’s 
ex am ple is, pre sum ably, that the iden tity and mean ing of
the norms drawn on are clear and ob vi ous to any one who is 
in the know. And so no judg ment, moral or oth er wise, is re -
quired in or der to ex press a de tached – or com mit ted –
claim about what they de mand. The Cath o lic friend sim ply

has to ap ply the rel e vant norms, some thing any one who had
knowl edge of them could quite eas ily do. But the same can not be
said when one turns to the norms of CCM and their role in the res -
o lu tion of a dis pute sur round ing the mean ing and ap pli ca tion of a
con sti tu tional right. One can not here of fer a judg ment from a de -
tached point of view be cause one can not sim ply iden tify and ap ply 
the rel e vant norm(s) in a way that calls for no first-or der moral
rea son ing. In Raz’s ex am ple, the ad vi sor need n’t en gage in any -
thing re motely like con struc tive in ter pre ta tion be cause he need n’t
con sider what puts the rel e vant norm(s) and the prac tices they help 
sus tain in their best moral light. In other words, he does n’t have to
con struct the rel e vant norms be fore ap ply ing them. But in the con -
sti tu tional cases in which CCM norms are said to fig ure, that is
pre cisely what is re quired. The judge must at tempt to put the rel e -
vant norms and the prac tices they help sus tain in their best moral
light – and she can not do so with out leav ing her de tached per spec -
tive be hind and ex er cis ing first-or der moral rea son ing and judg -
ment. The judge, in hav ing to in ter pret con struc tively the very
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norms she is called on to ap ply, will be forced to ex er cise
the kind of moral rea son ing that in vites the dem o cratic

chal lenge.31

This ob jec tion, were it sound, would prob a bly be enough
to un der mine my at tempt to ren der con sti tu tional re view

con sis tent with de moc racy.32 But is it sound? This is far from
clear. Nor is it clear that Dworkin would have dis agreed with me
on this ques tion. For con sider one im por tant re spect in which con -
struc tive in ter pre ta tion must, on Dworkin’s own ac count of it, be
un der taken from a de cid edly de tached point of view. As Dworkin
has al ways in sisted in an swer ing crit ics who claim that his the ory
en cour ages judges to “play fast and loose with the law,” con struc -
tive in ter pre ta tions must al ways fit the ma te ri als to be in ter preted
to some highly sig nif i cant de gree.33 The his tor i cal ma te ri als that
set the stage for con struc tive le gal in ter pre ta tion – stat utes, de ci -
sions, and so on – in clude el e ments the in ter preter might very well
wish were not there to con strain her in ter pre ta tions. But they are
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31 A ver sion of this ar gu ment is de fended by Ste phen Perry in a num -
ber of ar ti cles, most no ta bly: Ste phen Perry “In ter pre ta tion and Meth od ol -

ogy in Le gal The ory,” Andrei Marmor ed. Law and In ter pre ta tion: Es says in

Le gal Phi los o phy (Ox ford Uni ver sity Press1995); and Ste phen Perry “The
Va ri et ies of Le gal Pos i tiv ism” (1996) 9 Ca na dian Jour nal of Law & Ju ris -
pru dence 361. In those pa pers, Perry ad dresses the in ter pre ta tion of the
con cept of law, not the in ter pre ta tion of moral con cepts, prin ci ples and
val ues that find their way into constitutionals or bills of rights. But the ar -
gu ment would be much the same – as would my re sponse to it.

32 This is not to say, of course, that there might not be other av e nues
open to one who wishes to ar gue that con sti tu tional review is con sis tent
with de moc racy.

33 John Mackie was one of the first to level this charge against
Dworkin. “…I am tempted to speak of Pro fes sor Dworkin play ing fast and
loose with the law. The al leged de ter mi nacy of the law in hard cases is a
myth, and the prac ti cal ef fect of the ac cep tance of this myth would be to
give…a larger scope for what is in re al ity ju di cial leg is la tion…[I]it would
shift the bound ary be tween the set tled and the un set tled law, it would
make what on an other view would be easy cases into hard ones….[I]t
would en cour age judges…to rely upon their nec es sar ily sub jec tive views
about a sup pos edly ob jec tive mo ral ity.” John Mackie, “The Third The ory
of Law” (1977) 7 Phi los o phy and Pub lic Af fairs 15-16.
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there and they will in vari ably re strict her in ter pre tive ef forts in
highly sig nif i cant ways. And im por tantly, for our pur poses here,
they will serve to ob struct any at tempt, by the in ter preter, to im -
pose her own moral views.

[T]he brute facts of le gal his tory will…limit the role any
judge’s per sonal con vic tions of jus tice can play in his de ci -
sions. Dif fer ent judges will set this thresh old [of fit] dif fer -
ently. But any one who ac cepts law as in teg rity must ac cept
that the ac tual po lit i cal his tory of his com mu nity will some -
times check his other po lit i cal con vic tions in his over all in -

ter pre tive judg ment.34

An in struc tive way of view ing Dworkin’s fit con di tion, I
sug gest, is to see it as re quir ing that con struc tive in ter pre -
ta tion be un der taken, not from the point of view of the in -
ter preter and her own first-or der moral be liefs, but from the 
point of view of a par tic u lar com mu nity with its own dis -
tinc tive his tory of de ci sions and com mit ments. It must be
un der taken from that point of view, just as the ad vice of the 
Cath o lic ad vi sor must be of fered from the point of view of
the Or tho dox Jew ish com mu nity and its own par tic u lar his -
tory of de ci sions, rules, doc trines and com mit ments. A
com mit ted Marx ist judge could no more of fer a plau si ble
con struc tive in ter pre ta tion of Amer i can prop erty law, ac -
cord ing to which pri vate prop erty amounts to theft, than
the Cath o lic friend could sin cerely ad vise his friend that he
need not ob serve the Sab bath. This could not be a sen si ble

con struc tive in ter pre ta tion of Amer i can prop erty law but could
be noth ing more than an ex pres sion of the judge’s own, per sonal
first-or der moral views about how prop erty should, in an ideal
world, be dis trib uted. One could, I sup pose, re fer to this Marx ist
take as an “in ter pre ta tion,” one that po ten tially puts Amer i can
prop erty law in its ide ally best moral light. But it could not pos si -
bly count as a con struc tive in ter pre ta tion be cause it does not fit the 
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34 Dworkin Law’s Em pire (n 11) 255.
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rel e vant in sti tu tional his tory. Putt ing it in terms rel e vant to 
our cur rent dis cus sion, it is not made from the per spec tive
of the Amer i can com mu nity and its his tory of moral com -
mit ments with re spect to the proper dis tri bu tion of prop -
erty. It does not construct that history so much as suggest

how it might, in an ideal world, have been better.
Fair enough, it might be coun tered. But this is still not

enough to res cue con struc tive in ter pre ta tion from the grip
of the dem o cratic chal lenge. And this is be cause, as
Dworkin rightly ac knowl edges, more of ten than not there
will be no uniquely cor rect con struc tive in ter pre ta tion that
ad e quately fits the ma te ri als to be in ter preted. To be sure, a 
Marx ist in ter pre ta tion of Amer i can prop erty law could not
rea son ably be thought to fit the rel e vant ob ject of in ter pre -
ta tion and is there fore be ex cluded as a sen si ble can di date.
But there will in ev i ta bly be other plau si ble in ter pre ta tions

and each of these will sur pass the “thresh old test” of fit.35

For in stance, cer tain ri val lib er tar ian in ter pre ta tions, as well as oth -
ers fa voured by dev o tees of law and eco nom ics, are likely to sur -
vive the test and re main as plau si ble con struc tive ac counts of the
Amer i can com mu nity’s com mit ments with re spect to prop erty.
Hence it will not be pos si ble in these cases to iden tify a unique
point of view from which de tached con struc tive in ter pre ta tion can
take place. On the con trary, there will only be a va ri ety of such
per spec tives and their cor re spond ing in ter pre ta tions. And choos ing 
from among these will in ev i ta bly de mand of the judge the very
kind of first-or der moral rea son ing and judg ment that in vites the
dem o cratic chal lenge. She will be forced to choose, from among
the avail able points of view, the one she thinks is mor ally best,
ide ally speak ing. And so the dem o cratic chal lenge again rears its
ugly head. The pro cess of con struc tive in ter pre ta tion will in ev i ta -
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35 Dworkin (n 7) Tak ing Rights Se ri ously, 342. In terms used in early
state ments of his in ter pre tive the ory of law, Dworkin writes: “[N]o prin ci -
ple can count as a jus ti fi ca tion of in sti tu tional his tory un less it pro vides a
cer tain thresh old ad e quacy of fit, though amongst those prin ci ples that
meet this test of ad e quacy the mor ally sound est must be pre ferred.”
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bly force “judges…to rely upon their nec es sar ily sub jec tive
views about a sup pos edly ob jec tive mo ral ity.”36

Once again, how ever, we need to ques tion the va lid ity of
the in fer ence be ing drawn here. It is be yond con ten tion that 
the in ter preter may be forced to choose from among ri val
in ter pre ta tions that more or less fit the his tor i cal re cord, a
step that will in ev i ta bly re quire a full-blown at tempt to put
that re cord in its best moral light. Let us ac cept all this. In
other words, let us ac cept that con struc tive in ter pre ta tion
re quires, in this in stance, a good faith at tempt by the judge 
to place the ob ject of her in ter pre ta tion in its best moral
light. None of this en tails that the light shed must be a
prod uct of the judge’s own first-or der moral com mit ments.
On the con trary, it can still be a light shed by the wider set
of moral val ues, prin ci ples and set tled doc trines re vealed in 
a re flec tive ac count of the com mu nity’s prior con sti tu tional
de ci sions and com mit ments – i.e. its CCM. To be sure,
these moral val ues, prin ci ples and doc trines are not al ways
easy to un cover and their pre cise iden tity and im port is al -
most al ways sub ject to rea son able, on go ing dis agree ment
and ar gu ment among good faith in ter pret ers. But as
Dworkin has al ways in sisted, this fact is nei ther here nor
there. Rea son able dis agree ment and ar gu ment are hall -
marks of po lit i cal mo ral ity in all its forms and di men sions,
and do not pre clude the pos si bil ity of right an swers. Nor do
they pre clude our sen si bly re quir ing in ter pret ers to strive
con tin u ally to un cover those an swers and ren der their in -
ter pre tive de ci sions in light of them. To be sure, per sonal
judg ment is called for here – and it’s a form of judg ment
that can quite sen si bly be viewed as moral in na ture. But it 
is not the kind of first-or der moral judg ment that ren ders
us vul ner a ble to the dem o cratic chal lenge. An in ter pre tive
de ci sion un der taken from this point of view is no more a re -
flec tion of the in ter preter’s first-or der moral con vic tions and 
pref er ences than is our Cath o lic friend’s ad vice to his Or -
tho dox friend. Fur ther more, it need not be viewed as an
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36 Mackie (n 34) The Third The ory of the Law 16.
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alien force that threat ens the very foun da tions of our de -
moc ra cies. In so far as, and to the ex tent that, the in ter pre -
ta tion is based on a good faith at tempt to put its ob ject in
its best light, as judged from the moral per spec tive of the
dem o cratic com mu nity and its fundamental moral
commitments, it is one which all reasonable citizens can
and should accept as an expression of their sovereign
democratic will.

VII. OBJECTION 2: THE CIRCUMSTANCES OF JUDGING

A key prem ise in my Dworkin/Raz-in spired de fence of
con sti tu tional re view is that con struc tive in ter pre ta tions
can be gen er ated from a de tached point of view. Just as one 
can dis cern and ap ply the law of Apart heid South Af rica
with out en dors ing the norms ap plied, one can dis cern, in -
ter pret and ap ply the re quire ments of CCM with out en dors -
ing the point of view it rep re sents. It might be ob jected,
how ever, that this de fence fails be cause it mis con strues
what it is to be a judge. In other words, the de fence se ri -
ously mis rep re sents the per spec tive of judges when they
de cide cases, es pe cially those in which con struc tive in ter -
pre ta tion is re quired. In one of his early ar ti cles, Raz ob -
serves that judges do not, at least typ i cally, take a de tached 
point of view to wards their le gal systems and their laws.

Judges, if any one, take the law as it claims it should be
taken. They more than any one ac knowl edge the law at its
own es ti ma tion. To un der stand le gal state ments we should
in ter pret them as meant by those who take them and ac cept
them at face value, those who ac knowl edge the law in the
way it claims a right to be ac knowl edged. The de ci sive ar gu -
ment con cern ing the mean ing of state ments of le gal du ties is 

that the law claims for it self moral force.37
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37 Jo seph Raz, “Hart on Moral Rights and Le gal Du ties” (1984) 4 Ox -
ford Jour nal of Le gal Stud ies 131.
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If Raz is right that judges ac cept the moral force the law
claims for it self, then their le gal judg ments (and the state -
ments they make in as sert ing them) will be any thing but
de tached.38 On the con trary, they must be fully com mit ted,
first-or der moral judg ments and state ments about what re -
ally ought, mor ally to be done.39 And so the kind of de -
tached con struc tive in ter pre ta tion that would ar gu ably be
in vul ner a ble to the threat posed by the dem o cratic chal -
lenge is un avail able as a ground for de fend ing con sti tu -
tional re view.

But is this so? Once again, I fail to see why. There is lit tle 
doubt that judges in mod ern con sti tu tional de moc ra cies,
such as one finds in Can ada, Ger many, the UK and Mex ico, 
are typ i cally com mit ted to the moral au thor ity of their le gal
sys tems. They deem these sys tems mor ally wor thy of sup -
port and view the roles they play within them as en dowed
with mor ally le git i macy. But two points need to be stressed
here. First, that judges typ i cally take this view is clearly not 
nec es sary any more than it is nec es sary when one turns to
law yers. That is, the kind of moral com mit ment that judges
typ i cally dis play is not es sen tial to as sum ing the role of
judge. As Hart ob served long ago, there are many rea sons
why peo ple be come judges and agree to abide by the ba sic
ground rules of the sys tem, and only some of these have
any thing to do with mo ral ity.40 Sec ondly, and more im por -
tantly for our pur poses, it is not true that a judge who fully
en dorses and ac cepts the moral au thor ity the law claims for 
it self, and who rec og nizes and en dorses a moral ob li ga tion
to dis cern, in ter pret and ap ply its re quire ments in de cid ing
cases, is nec es sar ily com mit ted to en dors ing the point of
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38 On this point, Dworkin is no doubt in agree ment with Raz. Ac cord -
ing to Dworkin, le gal judg ments pur port to jus tify the use of co er cive mea -
sures against cit i zens. And so a judge who of fers a con struc tive in ter pre -
ta tion of the rel e vant law of fers one which, in her view, re ally would help
to jus tify mor ally the co er cion her judg ment would oc ca sion.

39 Once again, for Dworkin they must mor ally jus tify the em ploy ment
of co er cion against cit i zens.

40 See Hart The Con cept of Law (n 22) 202-3.
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view ex pressed by the law on any par tic u lar is sue of moral
sig nif i cance. Judges of ten dis agree mor ally with the in di vid -
ual laws they con sider them selves bound, le gally, mor ally
and pru den tially, to ap ply. Some times they ex press re gret
that their ju di cial duty com pels them to ap ply a law they
find deeply prob lem atic on moral grounds. On rare oc ca -
sions judges may even go so far as to re fuse to ap ply a law
with which they dis agree mor ally, thus re sort ing to what
Jeff Brand-Ballard calls “law less judg ing.”41 None of this
shows that de tached judg ment is not pos si ble when judges
en gage in con struc tive interpretation of constitutional
rights. And the reason should by now be clear.

Even though most judges are fully com mit ted to the
moral au thor ity of their le gal sys tems and the role they play 
within it, most also view their adjudicative role as bring ing
with it a first-or der moral com mit ment to ap ply the law as
it is, not as it ought to be. It fol lows from this that a judge
who ac cepts and en dorses the moral au thor ity of her le gal
sys tem and its con stit u ent con sti tu tional prac tices may feel 
com pelled to con struct and ap ply an in ter pre ta tion of that
prac tice that she per son ally finds mor ally prob lem atic. That 
is, she may feel com pelled to adopt an in ter pre ta tion that
ac cords with CCM com mit ments but that fails, from her
own per sonal moral per spec tive, to put the rel e vant law in
its ide ally best moral light.42 From that per sonal per spec -
tive, it’s not the best it could be. But it is, nev er the less, an
in ter pre ta tion that puts that law in its best moral light, as
judged from the per spec tive of the dem o cratic com mu nity and 
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41 For an ex cel lent dis cus sion of whether judges are al ways un der duty 
to ap ply the law in rea son ably just le gal sys tems, see Jeffrey

Brand-Ballard, Lim its of Le gal ity: The Eth ics of Law less Judg ing (Ox ford
Uni ver sity Press 2010).

42 Think here of a judge fully com mit ted to a the ory steeped in the eco -
nomic anal y sis of law. She might ac knowl edge that her the ory and its re -
sul tant in ter pre ta tion can be made to fit the his tor i cal re cord. She might,
how ever, be com pelled to ad mit that it would fail to put that re cord in its

best moral light as judged from the moral per spec tive ex pressed and en -

dorsed in that re cord.
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its own par tic u lar his tory of moral de ci sions and com mit -
ments. If (a) the judge en dorses her le gal sys tem as mor ally
wor thy of ac cep tance and sup port; (b) ac cepts and en dorses 
her moral ob li ga tion to de cide ac cord ing to its de mands
when en gaged in the pro cess of judg ing; and if (c) what that 
moral ob li ga tion de mands is an in ter pre ta tion con structed
from the point of view of the le gal sys tem and its his tory of
CCM com mit ments, then (d) she will con sider her self mor -
ally bound (in a non-de tached, i.e., fully com mit ted way) to
ac cept a con struc tive in ter pre ta tion she would, in an ideal
world, pre fer to re ject. And if she al ways acts on this un der -
stand ing of her ju di cial moral ob li ga tion she will, I, sug gest, 
do nothing that leaves her vulnerable to the criticism
expressed by the democratic challenge.

VIII. CONCLUSION

In this pa per I have de fended con sti tu tional re view
against the charge that it nec es sar ily runs afoul of dem o -
cratic prin ci ple. In so do ing, I drew both on Dworkin’s the -
ory of con struc tive in ter pre ta tion as well as Raz’s the ory of
de tached nor ma tive state ments and rea son ing from a point
of view. Af ter ar gu ing that con struc tive in ter pre ta tion,
which nec es sar ily aims to place its ob ject in its best moral
light, can be un der taken from a point of view other than
that of the in ter preter, I went on to ar gue for the fol low ing
claims: (1) Con sti tu tional in ter pre ta tion and re view can be
un der taken from the point of view of the dem o cratic com -
mu nity and its CCM com mit ments; (2) This pro cess can be
un der taken by a judge with out the de lib er ate in tru sion of
her own, first-or der moral con vic tions; (3) When un der -
taken from this point of view, con sti tu tional in ter pre ta tion
and re view can be ren dered con sis tent with de moc racy; and 
(4) This is so even when these ac tiv i ties re quire a good deal
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of sub stan tive moral rea son ing and ar gu ment on the part of 
judges.43
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