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Perspective

Impact of Court Rulings on Health Care Coverage:
The Case of HIV/AIDS in Colombia

Ana Cristina Gonzalez MD MA and Juanita Duran LLB

ABSTRACT

This artick addresses an em erging issue n health care system s:
the i pactof judicial rulngs on public policy regarding financing
and delivery ofhealth care services, and the atendanttensbns,
contud ictons and questions. In Cobmbia, H VA DS patents’use
ofa legal nstrum entcaled tutela, or writof protecton, has pro-
duced abundant jurisprudence and prom pted health authorites
 respond w ith decisions aboutH VA DS service coveruge that
do notconsiderepidem iobgic crieria and sustohability, ntoduc-
ng dsortons i the health care system w ith respectto financing,
priority-setthg and un iversa lity.

KEYWORDS Health care systtms,HN,ADS, kegislton and ju-
risprudence, rights, un iversalcoveruge, Cobm bia

INTRODUCTION

In many countries, the constitution or bill of rights includes
kegalm echanism s- such as writs of protection or of habeas
corpus- t protectrights, estublishing constitutional courts
guaruntee their applicaton. In protecting fundam entul rights,
judges’decisions ofen in pactpolicies orsystem s estub lished
by the Stute o mplementsuch rights, ncluding the right o
heatth.[1,2]

These judicinldeckions are nom ally one oftwo types: abstruct
controlor concrete contol. Abstractcontolestab lishes the con-
stitutona lity ofa law, m easure orpolicy- n this context, concem-
ng the health system . Concrete contoldecides n a partcular
case whether the rghts of an ndividual have been violkted. In
such cases, the ain & o determ ne whether the acton ofan
agentofthe system has violkited a fundam entol rightand there-
fore violated the Constituton.

Allofthese elem ents have been n plice n Cobm bin sihce 1991,
w ith the adopton ofthe new Constituton, and allm echanism s o
protectthe righto health are used. The Constiuton ncldes a
kgalrecourse caled accion de tutela (artick 86)B]and a Con-
stiutona | Courtthatcan hearboth concret and abstructcases.
Tutela, or writof amparo or protecton, s a m echanism for pro-
tectihg fundam entol constiutonal rights alow ing any citzen at
any tim e o dem and mm ediate courtordered protecton ofsuch
rights wheneverthese allegedly have been vio hted by any public
orprivate authority’s acton or fuilure o act Such cases are ac-
corded procedurulpreference and can be argued by ndividualk
orsom eone acting on theirbehalf.[3]

Snce the currenthealth system was estublished n 1993 (see
box on Colbm bia’s Health System ), writs ofprotecton have been
used  obtnh access o services not hcluded n the 0 bligatory
Health P lan benefits package PO S, the Spanish acronym ). U se
ofthese © requestprotecton of the rightto health care has n-
creased notonly n absolute num bers ofw rits presented, buta ko
as a percentnge ofallwrits of protecton, reaching 36% in 2005
(Table 1).

Colombia’s Health System

The GenerulSystm forSocilSecurity n Healh SGSSS,
the Spanish acronym ) was estoblshed n Colbmbio n
1993, as an nsurunce systm accessbk by wo routes:
contrbutory and Stote-subsid ized .

In the contrbutory route, those w ith the m eans o pay m ake
monthly contrbutons  the system through an nsurer,
the Health Prom otihg Entity EPS, the Spanish acronym ).
These funds are poolkd n the Soldarity and G uarantee
Fund, which pays the nsurera capitton prem um , n re-
wm forwhich the nsurer s oblged t guarunte it affili-
ates the services ncluded n the O blgatory Health P ln
benefits package.

A percentuge ofthe funds i the Soldarity and G uaruntee
Fund are used o supportthe Stute-subsi zed route,which
gives access o a more lim ited benefits package to those
financially unabk © contrbut © the hsurunce pln.

The EPS does notprovide services directly butcontucts
them through a nework of health care serviceprovid ng
nstiutons.

The systtm & ntnded  ensure universal access t
health care, fu film entofth s goaldepending kirge ly on the
num ber of contrbutng-p an affilotes and on public funds
from the Stute. F hanciolsustunability re lies on bakincing
the resources thus availib e w ith the scope of the ob liga-
tory benefits package.

Table 1: Writs of protection for right to health care, Colombia, 1999-2005

e T e

Portion of all writs
of protection (%)

1999 21,301 247
2000 24 843 189
2001 34319 258
2002 42,734 297
2003 51,944 348
2004 72,033 36 4
2005 81,017 36.1

Source: Public Defender’s Report: Writs of Protection and the Right to Health.

This phenom enon ofresoling questons ofhealh care access
through the courts rutherthan the hea th system hasbeen m ed
the judicialization[4]ofthe heafth care system .S nce judicialruk
ngs are an ongoing process, these decisions affect the health
system as a whole, generutng tensions, contudictons, and
questions.

54 Peer Reviewed

MEDICC Review,July 2011,Vol13,No 3



Perspective

The aim of this article is to discuss the impact of judicial decisions
on the health system and public policies in health. We propose
to generate questions and hypotheses for future research into
issues such as the definition of health care benefits packages,
financial viability of the health system, and universal access to
health care services.

JUDICIAL DECISIONS’ IMPACT ON HEALTH CARE
BENEFITS PACKAGES

One critical area in which judicial decisions have had an impact in
Colombia is in the definition of health care benefits packages, that
is, the obligatory services guaranteed by health insurance. This
in turn could have a financial impact on the system and affect its
ability to attain the stated goal of universality.

Benefits packages are a response to the tension between
population health care needs and distribution of scarce re-
sources, as well as a mechanism to promote equitable and
universal access to care. The definition of health care prior-
ities and their incorporation into benefits packages follows a
logic of epidemiologic analysis, planning, resource distribu-
tion, and collective protection. Judicial decisions do not follow
the same logic, but do have the power to alter the content
of these packages and mandate structural changes for their
implementation.

Judicial decisions can determine health care benefits pack-
ages in many ways, but three are especially important. The
first occurs when the court deems unconstitutional a policy re-
stricting coverage in a service package. The result is a modifi-
cation of the service package with generalized effects: cover-
age is extended to all citizens. For example, a 2003 decision
ordered health authorities to include zoledronic acid for cancer
treatment; consequently the drug became part of the manda-
tory health plan, with no analysis of the measure’s financial
implications.[5]

The second is through concrete control mechanisms, when
health authorities are ordered to provide a health service to a
specific individual because its exclusion violates their fundamen-
tal rights. Such precedent allows anyone in the same situation to
demand the same service. This is what occurred when decision
T-230 (1999) first mandated tests for viral load in a low-income
patient with HIV/AIDS: the Constitutional Court has since ruled
the same in more than 100 cases.[6]

Thirdly, benefits packages can be determined by “structural litiga-
tion" suits, which are characterized by addressing systemic prob-
lems of rights violations that cannot be resolved internally by the
health care system.[7] The most important case of this type in
Colombia is decision T-760 (2008) that analyzed 22 cases and
upheld the rights of the plaintiffs in all. Moreover, it ordered regu-
latory authorities to take measures needed to resolve the struc-
tural problems in the health care system that gave rise to such
cases.[8] This sort of decision has a different impact on health
care benefits packages, in that it does not order specific changes
to the package itself, but orders those responsible to make sys-
temic changes.

All three types of judicial rulings have been made regarding HIV/
AIDS care in Colombia—predominantly the second type, deci-

sions on individual cases that have set precedent for hundreds
of other cases—generating pressure on the health system and
authorities to redefine benefits package contents, resulting in fre-
guent specific changes.

THE COURTS AND THE CASE OF HIV/AIDS

IN COLOMBIA

The General System for Social Security in Health (SGSSS, the
Spanish acronym) acts as an insurance system in which affiliates
pay a premium in order to be assured the services included in
the POS package. SGSSS Resolution 08 (1994) first established
HIV/AIDS—elated service coverage in the contributory service
plan and in 1995,[9] Resolution 23 did the same for the subsidized
plan (see box on Colombia’s Health System).[10] Specific servi-
ces were mandated through other regulations: procedures such
as diagnostic tests were listed in the POS manual in 1994[11] and
medications covered were listed in Resolution 03 the same year,
including only some antiretroviral drugs.[12] Among the most im-
portant things not covered in the original package were tests for
viral load and other antiretrovirals.

Since the SGSSS created these lists of medications and proced-
ures, dffiliates with HIV/AIDS have resorted to legal action to ac-
cess non-POS services, resulting in the latter’s inclusion in the
package to complement existing coverage.

Taking 1994 coverage as the point of departure, four key phas-
es or milestones can be identified in the process of broadening
coverage through the judicial route of appeal for protection of
constitutional rights.

(i) There were few early rulings by the Constitutional Court in
the area of HIV/AIDS, all clearly oriented to protecting patients’
rights, based on the understanding that the right to health is
closely linked to the right to life—that is, the effect that protecting
or failing to protect health has on survival—and that special pro-
tection is due the plaintiffs as vulnerable individuals. In decision
T-271 (1995), the Constitutional Court ruled for the first time that
denying antiretrovirals because they were not part of the benefits
package violated the fundamental rights of a person with HIV/
AIDS, ordering the system to provide the drugs. The Court offered
this explanation for ruling in favor of the plaintiffs:[13]

“... The Court is aware that the defendant’s refusal is based on
regulations...prohibiting the provision of medications outside
the officially-approved list; and that there are budgetary con-
siderations...nevertheless... [The Court] reaffirms that the duty
to protect a patient’s health and life takes priority and becomes
meaningless if he or she is denied access to the entire treat-
ment prescribed by the physician ...”

(ii) The second milestone in this process was Constitutional Court
decision SU-448 (1997).[14] This ruling was the first to address
the question of who has responsibility for covering the costs of
non-POS services ordered by judges through a writ of protec-
tion. Beyond the concrete cases analyzed, the Court established
that when a non-covered service was mandated for a person
with HIV/AIDS, the State—not the insurer—was responsible for
underwriting the costs, fulfilling the ‘duty of solidarity’ on citizens'
behalf. That same year, health authorities made a specific modifi-
cation to the benefits package for the first time, in order to include
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new antiretrovirals for treatment of persons with HIV/AIDS.

(iii) The third phase was characterized by many writs of pro-
tection that reiterated previous decisions mandating provision
of uninsured services, ordering their reimbursement from the
Solidarity and Guarantee Fund (see box). This period was the
most prolific in mandating non-POS services for persons with
HIV/AIDS and in which there was surely the greatest financial
impact on the system. The most frequent problem seen was
lack of POS coverage for persons with AIDS requiring viral load
testing to determine treatment plans. The issue became even
more critical after 2000, when court decisions aroused new and
heated debates on the impact of judicially extended protection
of specific individual rights on the whole health system and its
sustainability. But no new regulations were issued to address
the problem.

Among hundreds of decisions, in T-1207 (2001), the Court up-
held the rights of three patients to viral load tests denied them
by health authorities. One of the magistrates, while supporting
the majority decision, appended a minority opinion expressing
concern for its broader impact on the health system.[15] He de-
scribed the fundamental dilemma of the judicialization of health
care, recognizing the importance of protecting vulnerable indi-
viduals, such as persons with HIV/AIDS, and at the same time
understanding that the Court's ruling would introduce an element
of unsustainability into the health system, potentially affecting its
aim of universal coverage:

“...the great weakness in the Court’s jurisprudence on health
is that its conception of health as a fundamental right by virtue
of its intrinsic link to [the right to life] has meant it has over-
looked the relationship between this social right and respect
for equality...In effect, the Court has considered that whenever
a medical service is necessary to protect life with dignity, the
individual can obtain that service through a writ of protection.
But the Court has not pondered whether that medical service is
universalizable, whether or not it can be offered to all persons
in similar circumstances. By not addressing this question, the
Court’s jurisprudence risks establishing a doctrine that, in the
name of equality and social rights, can produce deep inequal-
ities...”

(iv) This period of intense judicial activity led to a fourth phase,
beginning in about 2004, in which services for persons with HIV/
AIDS were broadened through several administrative and legis-
lative decisions. These included regulations established by the
pertinent ministry (the Ministry of Health became the Ministry of
Social Protection in 2003) to add viral load testing and new anti-
retrovirals to the POS and establishing guidelines for evidence-
based clinical management, among other things.

The response of the health system substantially reduced the
number of patients resorting to court-mandated service provision
through writs of protection; since 2005, there have been only
isolated examples of such cases heard by the Constitutional
Court.[16,17]

IMPACT ON FINANCING, PRIORITY-SETTING
AND UNIVERSALITY

It is clear that judicial decisions have had an important impact on
health care for persons with HIV/AIDS in Colombia. On the one

hand, rulings enabled individuals to receive services not covered
in the (then) existing POS, as in the examples of viral load testing
and some antiretroviral drugs. On the other hand, they generated
pressure on the health system to change POS content, as can
be seen in the coincidence between judicial decisions and later
specific additions to coverage.

Reviewing the course of events from the original POS available
to persons with HIV/AIDS in 1994 and current coverage, several
phenomena emerge:

= There was frequent and systematic use of writs of protection
by users to gain access to non-POS services, mainly curative.

= As a result, adjustments to POS benefits were made to add
court-ordered services, without contemplating epidemiologic
studies or actuarial assessments of the impact on insurance
premiums and without explicit thought given to the impact
on the health system as a whole, or on the goal of universal
coverage.

= Adjustments to benefits were not made within a framework of
a comprehensive POS review, but were specific and ad hoc,
violating criteria established in Law 100 of 1993 regarding POS
updating, stipulating that this be based on population demo-
graphics, epidemiologic profile, available technology, and the
economic and financial possibilities of the population and the
health system.[18]

We pose the following hypotheses and questions concerning the
ways in which court decisions may have introduced distortions in
three areas: financing, priority-setting, and universality.

Financing The pressure to provide services specific to HIV/
AIDS, gradually adding them to the POS benefits package, may
have delayed other processes also requiring substantial invest-
ment, such as broadening coverage to reach universality, grad-
ual broadening of package content in general, or equalization of
contributory and subsidized packages. The changes were made
without benefit of financial impact analyses and without consid-
ering their impact on the system overall.

Priority-setting The focus on services for people with HIV/AIDS
may have created fragmentation of benefits packages without ap-
plying standard planning criteria for setting priorities. This pos-
sible distortion relates not just to HIV/AIDS versus other condi-
tions, but also to how HIV/AIDS itself is approached. The judicial
origin of the pressure seems to have resulted in an entirely cura-
tive focus, without regard for prevention and health promotion.
Priority-setting methods emphasizing a more comprehensive
approach seem to have been replaced by attention to problems
most visible to the judiciary.

Universality Resolution of judicial emergencies may have de-
layed processes oriented to consolidating universality of access
to health care. In fact, a good number of advances toward univer-
sality also needed judicial intervention.

In sum, jurisprudence regarding HIV/AIDS has advanced public
policy for protecting individuals with HIV/AIDS. However, it appears
to have done so in a context of structural stagnation in which frag-
mented decisions did not necessarily contribute to the adoption of
regulations and criteria benefitting the population as a whole—or to
the necessary attention to prevention of HIV/AIDS itself. M-
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