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The human right to water and sanitation:

a new perspective for public policies

Direito Humano a agua e ao esgotamento sanitdrio:
uma nova perspectiva para as politicas publicas

Abstract The recognition of the human right
to water and sanitation (HRtWS) by the United
Nations General Assembly and Human Rights
Council in 2010 constituted a significant political
measure whose direct consequences are still being
assessed. Previous to this date, the HRtWS and
its link to a healthy life and adequate standard of
living had been recognised in diverse legal and ju-
dicial spheres worldwide, in some cases under the
pressure of the initiatives of strong social move-
ments. However, while the HRtWS is recognised
by the UN State Members, it constitutes a concept
in construction that has not been approached and
interpreted in consensual ways by all concerned
stakeholders. The present article presents a formal
definition of this right with a base in human rights
regulation. It attempts to dialogue with the differ-
ent existing perspectives regarding the impact of
its international recognition as a human right. It
then elucidates the progressive development of the
HRtWS in law and jurisprudence. Finally, it con-
siders the urgency and challenge of monitoring the
HRtWS and discusses important implications for
public policies.

Key words Human rights, Access to water, Access
to sanitation, Public policies

Resumo O reconhecimento do direito humano a
dgua e ao saneamento (HRtWS) pela Assembleia
Geral das Nagoes Unidas e pelo Conselho de Di-
reitos Humanos, em 2010, constitui uma medida
politica significativa cujas consequéncias diretas
ainda estdo sendo avaliadas. Anterior a esta data,
a relagao entre HRtWS com uma vida sauddvel e
um padrdo de vida adequado jd havia sido reco-
nhecida em diversas esferas legais e juridicas em
todo o mundo, em alguns casos devido a pressiao
das iniciativas de movimentos sociais fortes. No
entanto, mesmo que o HRtWS tenha sido reco-
nhecido pelos Estados Membros das Nagées Uni-
das, ele constitui um conceito em construgio que
ndo tem sido abordado e interpretado de manei-
ra consensual por todos os atores interessados. O
presente artigo apresenta uma definicdao formal
desse direito com base no regulamento de direitos
humanos. Tenta dialogar com as diferentes pers-
pectivas existentes sobre o impacto do seu reconhe-
cimento internacional como um direito humano.
Em seguida, esclarece o desenvolvimento progres-
sivo dos HRtWS na lei e na jurisprudéncia. Por
ultimo, considera a urgéncia e o desafio de moni-
torar os HRtWS e discute implicacdes importantes
para politicas piiblicas.

Palavras-chave Direitos humanos, Acesso a
dgua, Acesso ao esgoto, Politicas puiblicas
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Introduction

The human right to water and sanitation (HRtWYS)
has recently been the object of theoretical ques-
tionings, empirical evaluations and debates an-
chored in the relevant judicial and legal frame-
works. A resolution for the HRtWS was initially
rejected by the United Nations General Assembly
(GA) in 2008. But two years later, renewed efforts
succeeded in explicitly recognizing the HRtWS in
the General Assembly’s resolution 64/292 (28 July
2010) ' and the Human Rights Council’s (HRC)
resolution 15/9 (6 October 2010)2.

In resolution 64/292, the UNGA recognised
the right to safe and clean drinking water and sani-
tation as a human right that is essential for the full
enjoyment of life and all human rights'. This reso-
lution can be understood as an extension of oth-
er human rights-related resolutions, such as the
Vienna Declaration and Programme of Action?,
which establishes that human rights are universal
and inalienable; indivisible; interdependent and
interrelated, including the right to development.

In resolution 15/9, the UNHRC also reaf-
firmed that the human right to safe drinking wa-
ter and sanitation is derived from the right to an
adequate standard of living and inextricably relat-
ed to the right to the highest attainable standard of
physical and mental health, as well as the right to
life and human dignity*. For Bulto®, appropriate
access to water for human consumption and san-
itation acquired an authoritative status through
General Comment n. 15, emitted by the United
Nations Committee for Economic, Social and
Cultural Rights (CESCR)® in 2002. This author
argues for the legitimacy of the CESCR’s inter-
pretation of the corresponding covenant in light
of the prevailing international legislation on the
environment and water, respectively, as well as
the evolving legislative practices of the UN’s State
Members.

The specific regulation for the HRtWS has
been modelled using the concept of normative
content. For the human right to water, the ap-
plicable normative content is composed of the
following five criteria: availability; accessibility;
quality and safety; affordability; and acceptabil-
ity. For the human right to sanitation, the same
criteria are considered with adapted definitions
for this service’s specificities®. Mainly, the content
of dignity and privacy apply, which are related to
people’s social and cultural standards, and take
into consideration such gender-related partic-
ularities as the use conditions of women and
young girls’.

In addition to the normative content, gen-
eral human rights principles must also be rig-
orously observed, including those of equality
and non-discrimination, access to information
and transparency, participation, accountability,
sustainability, and progressive realisation and
non-retrogression. States are also required to re-
alise human rights in a progressive fashion, using
the maximum amount of available resources®.
This simultaneously represents an opportunity
to maintain States’ accountability and a challenge
for monitoring their efforts.

Although the HRtWS is recognised by the
UN State Members, it constitutes a concept in
construction that has not been approached and
interpreted in consensual ways by all concerned
stakeholders. In this context, the present article
presents a formal definition of this right with a
base in human rights regulation, and attempts
to dialogue with the different existing perspec-
tives regarding this concept. It seeks to show
that in spite of some controversies, this concept
presents the important possibility of reorienting
water- and sanitation- related public policies to
make them adopt more inclusive approaches that
produce more democratic outcomes. In the next
section, we will present the factors that explain
the introduction of the HRtWS and the impli-
cations of its recognition. Subsequently, we will
elucidate how different interests are capable of
appropriating this concept and the related con-
cerns. The following section broadly discusses
the progressive development of the HRtWS in
legal and judicial spheres worldwide. Finally, we
will discuss important aspects related to moni-
toring the progress of these rights worldwide. In
conclusion, we argue that this concept may con-
tribute to redefining the debate on public policies
for water supply and sanitation.

Why human rights to water and sanitation?

Water has been perceived in many differing
ways throughout the years, receiving various
qualifiers: a public resource, a common pool
resource, a flux or flow resource®, a non-substi-
tutable resource’, an economic good'. Whether
or not water as a substance is considered an in-
herently public or private good, some parties in-
sist on the economic value of the water required
by humans (i.e. drinking water) in light of its
relationship with a plethora of aspects involved
in water and sanitation provision, such as the
technologies, infrastructure and labour needed
to produce and supply these services. In fact, for



some it is precisely this resource-intensive char-
acteristic (as opposed to a cost-free one) that
puts these human rights under the umbrella of
economic, cultural and social rights''. However,
increasingly strong movements are growing and
coordinating among themselves worldwide for
all the aspects involved in water and sanitation
service (WSS) provision to be treated as public
goods, which is represented as the framework
that is most likely to realise the HRtWS. This
vision has given rise to various interpretations,
including that service provision should not be
profit-oriented, that the privatisation of services
should be abolished, and even that these services
should be provided free of charge.

There is no doubt that discussions on WSSs
have gravitated heavily around which governance
models should structure service provision: what
goods should be placed under ownership, whose
ownership this might be, which parties should be
responsible for executing service provision, and
the overall financial structure of service provi-
sion (e.g. how to charge - or not charge - people
for use; should States supply minimum quanti-
ties of free water?). Amidst these discussions, a
major political issue at stake across the world,
and perhaps the greatest challenge to defenders
of the human rights to water and sanitation, con-
sists in establishing appropriate and sustainable
WSS services to under- or un-served persons,
and providing affordable access to individuals
without sufficient purchasing power'?.

A valid question one may ask is “why human
rights to water and sanitation now?” Catarina de
Albuquerque 7, the former Special Rapporteur
on the human right to safe drinking water and
sanitation (SRHRtWS), posited that this human
right could have been explicitly recognised long
ago when the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR) was
designed and adopted by the UNGA in 1966.
However, [m]any countries whose populations
suffered from a lack of access to water and sanita-
tion were not directly represented at the negotiating
table’. More recently, the human right to water
and sanitation has been referred to as a strategy,
approach®, or idea'* by some, while others' have
focussed on its internationally established foun-
dation as a sort of transcending truth or value
that must necessarily inform politics.

It is to be noted that the UNGA' and
UNHRC’s? respective 2010 resolutions did not
pass with the unanimous consent of all State
Members. Many initially questioned, and some
continue to question, the legal foundation of the

HRtWS'. The motives were numerous for for-
ty-one countries to abstain from voting on the
GA resolution (including the USA, UK, Canada,
Australia, Sweden, Japan), plus the many more
that were absent from the vote. Some affirmed
that a distinct right to water does not exist un-
der formal international law (e.g. the Universal
Declaration of Human Rights, the ICESCR). For
those State Members, such as the United States,
that have still not even ratified the ICESCR, the
implications of the UNGA' and UNHRC? res-
olutions are all the more disputable, as these
State Members only technically remain obligated
under UN regulation to not take measures that
would make their signing this treaty redundant.
Additionally, Gupta et al."* highlight the per-
ceived reluctance of some developing States to
accept a direct responsibility to realizing these
human rights on their territory, pointing out that
the resolutions in which the HRtWS were ini-
tially recognised place considerable emphasis on
the need for international cooperation in order
to help developing countries in realizing these
rights. For this author, it is worth wondering to
what extent these specific conditions were in fact
aspects that influenced many States to vote in fa-
vour of these resolutions as a strategic, develop-
ment-oriented decision. Nevertheless, it should
be noted that, since 2010, UN State Members
have joined in consensus on several UNHRC and
UNGA resolutions that reiterate the human right
to water and sanitation.

Thus, it may be considered that many States’
historical reluctance led to these rights’ late for-
mal, international recognition. The approval of
the HRtWS in 2010 can be considered to be the
fruit of a strong mobilisation led in large part
by progressive social movements, and assisted
by many States’ committed to the development
of human rights. Particularly, the fact that the
UNGA! resolution was introduced by the gov-
ernment of Bolivia was very symbolic, as it oc-
curred amid an historic moment for this coun-
try, which was struggling for the national polit-
ical sovereignty of its waters. In this context, the
modern genesis of the HRtWS appears under-
scored by the mission of favouring under- and
unserved populations and enforcing the princi-
ple of equality and non-discrimination.

Appropriation of the concept
by contrasting interests

Water has become an increasingly discussed
topic charged with the political and the econom-
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ic since its rise to the international podium in the
1970s (e.g. the 1972 Stockholm United Nations
Conference on the Human Environment and the
1977 United Nations Mar del Plata Water Con-
ference). Since the following decades, especially
since the United Nations Dublin Conference in
1992, the world has seen the rise of the tirelessly
discussed neoliberal agenda and its particular ap-
plications to water management. Clarifying these
terms, some consider that mainstream econom-
ics and the neoliberal agenda have been equiva-
lent with a growth-oriented commoditisation of
everything in society, including rights'?. Albeit,
for Bakker'’, the establishment of the HRtWS
and the applications that it has seen these past
few years show signs of a transition into a hybrid
post neoliberal agenda. Indeed, human rights
constitute a strong, pro-poor political paradigm
that, through its underpinning moral philosophy,
intrinsically provokes a collision with neoliberal-
ism, the most significant, perhaps dominating,
paradigm in the contemporary world.

More and more efforts are being made to in-
sert human rights into present and future politics.
For instance, while human rights were conspic-
uously absent from the agenda for the Millenni-
um Development Goals, the post-2015 agenda'®
(embodied in the Sustainable Development Goals
agenda, “Transforming our World”), on the con-
trary, clearly endorses the importance of human
rights as a socio-political framework, making ex-
plicit reference to the human right to safe drink-
ing water and sanitation. Yet, in the context of a
global stage largely occupied by a neoliberal agen-
da, it is becoming increasingly recognised that
fundamental ideological contradictions make
it difficult for these two paradigms to converge,
if not at the drawing board, then at least on the
ground. Some' have expressed doubts about the
effectiveness of rights talk to provide imaginative
language for thinking about new community econ-
omies and thus deny that the UN’s recognition of
the HRtWS has led to a significant improvement
in the conditions of people whose access to WSSs
is limited. Other authors'?affirm that the inherent
commoditisation in mainstream economics is ex-
plicitly contradictory with a society that aims to
enhance human rights: In this society accountabil-
ity and universality are keywords and market ideol-
ogy happens to ignore both. Human rights decline,
or at least stagnation, should not be seen, therefore,
as the outcome of doing wrongly the right econom-
ics, but of rightly doing the wrong economics'.

Indeed, one seldom finds the concept of
human rights within economic reasoning for

the very reason that they do not share the same
language and are incommensurable. Indeed,
the UNGA’s' and UNHRC’s? resolutions on the
HRtWS abstained from using firm economic lan-
guage. As a consequence of becoming a human
right, States assumed the ambiguous, and for that
reason contentious, obligation to allocate their
maximum available resources to the progressive
realisation of these rights. Following in suit, the
former SRHRtWS affirmed that there were no
prescriptive models of service provision®. Thus,
for some stakeholders, the resolutions repre-
sented a massive defeat for the Global Water Jus-
tice Movement, as the right to water remained
compatible with private sector participation
and contained no explicit obligation on utilities
to provide subsidies or even a minimum quan-
tity of free water to poor communities or, what
might otherwise be necessary, to adopt financially
unsustainable business models™'.

Instead, the human rights principles of
equality and non-discrimination, and the obliga-
tion of providing affordable services for all, sug-
gest the need for policies that clearly define how
services will be provided to the poor, which can
be understood as policies that demand different
forms of subsidies***. Thus, unsurprisingly, the
above-mentioned resolutions have been adopted
in differing ways by various stakeholders. While
some development banks, industry and develop-
ment aid agencies sometimes promote a particu-
lar interpretation of water as an economic good
that endorses the need for full-cost recovery',
civil society organisations (e.g. WASH United,
WaterAid, TNI) have been intensely adopting a
conception of the HRtWS that prioritises first
and foremost the extension of WSSs to society’s
most vulnerable demographics**

In sum, the HRtWS remains a disputed con-
cept that tends to be appropriated by different
stakeholders in ways that correspond with their
particular interests. Nevertheless, the concept
is charged with the potential to point out the
needs of society’s most vulnerable groups and
to influence the creation of clear policies with
frameworks that provide all people with access to
adequate WSSs.

Progressive development in law
and jurisprudence

Human rights language regarding water and
sanitation is being increasingly brought to ju-
dicial spheres throughout the world at various
levels (national, regional, international, indepen-



dent)®. For some, increasing jurisprudence that
addresses the human right to water contributes
to legitimizing the recognition of these human
rights. Indeed, throughout the past few decades,
judges in various contexts have increasingly rec-
ognised the human right to water in a direct or
indirect fashion, citing the inter-related nature of
access to water with other human rights. In many
cases a human right to water has not even been
formally recognised in a respective nation’s legis-
lation. For example, in Ademar Manoel Pereira x
Companhia Catarinense de Agua e Saneamento
(CASAN)?*, it was judged that the disconnection
of a resident’s water supply for non-payment
amounted to a reprehensible, inhuman and illegal
act, and that water supply, a fundamental public
service, essential and vital for human beings |...]
cannot be suspended for late payment of respective
fees, as the public administration has reasonable
means to recover use debts®.

However, advances in the judicial sphere in
fact entail costly efforts that are not necessari-
ly favourable to the broad representation of the
disadvantaged people who suffer most from a
lack of water and sanitation, a reality which,
moreover, was recognised by the judge presiding
over the previously cited case. Indeed, judicial re-
course often demands interested specialists who
are willing to deal with the cases of such people.
Thus, where governments do not create enabling
environments, it falls upon experts, NGOs or
large social movements to bring “violations” to
these spheres, which obviously does not result in
universal coverage of all situations of violations,
and can even be biased in the direction of those
most connected to human rights defenders'*".

Since the respective UNGA' and UNHRC?
resolutions in 2010, State Members have been
encouraged to adopt the HRtWS in their nation-
al legislation (e.g. UNGA resolution 68/157 of
2013, UNHRC resolution 27/7 of 2014)*%. Little
by little, countries have been increasingly doing
50, some since even before the 2010 UNGA' and
UNHRC? resolutions (e.g. South Africa, Uru-
guay, Kenya). Meanwhile, critics raise concerns
about the effectiveness of such measures on two
main bases. Firstly, in some countries the human
right to water and/or sanitation has been placed
in constitutions, but their principles are not ef-
fectively applied to national laws, policies and
regulations. For instance, Mexico has still not re-
formed its national waters law of 1992 although
it amended its constitution to include the HRtW
in 2010. In other nations, the HRtWS may be
found in national laws, but practical outcomes

still may not constitute the realisation of these
human rights. Secondly, in connection with the
previous point, States will also inevitably struggle
to realise the HRtWS when, despite the principles
of these human rights perhaps being found in
national legislation, they coexist with other laws,
policies and activities (most often economically
interested) that are not favourable to these hu-
man rights.

Indeed, it appears necessary for States to have
complete legal and political harmony as an over-
arching framework, notably including environ-
mental laws and other economic policies (such
as mining codes), in order to produce outcomes
that effectively realise all human rights, and do
not privilege some at the cost of others. Indeed,
many States have long demonstrated unsustain-
able approaches to realizing the HRtWS. For
instance, when confronted with inefficient or
otherwise imperfect WSSs, instead of investing
in maintenance and institutional reform, gov-
ernments may choose to invest in system expan-
sion, which in some cases may be unfavourable
from an ecological point of view or contentious
from a socio-political standpoint®>. Where States
operate in such fashion, they may often be only
partially realizing the HRtWS, as they may not
be fulfilling all of its principles, such as creating
affordable services.

Furthermore, the concern exists that hu-
man rights are anthropocentric and, thus, may
exclude ecological rights (the rights of non-hu-
mans)*®. Accordingly, the establishment of a hu-
man rights obligation to provide citizens with
WSSs is feared to be able to lead some States to
take risky decisions vis-a-vis human safety (e.g.
extracting water from unsafe sources such as
rivers) and/or inflicting further pressures on the
already declining environment (e.g. strategically
redirecting rivers to facilitate access to water)®.
However, it is important to recall the interrelat-
ed nature of all human rights and recognise, in
the particular case of ecological concerns, that
the normative content of providing safe, quality
drinking water includes the human rights prin-
ciple of sustainability. Indeed, the HRtWS must
be considered together with the human right to
a safe and healthy environment. In fact, the man-
date of the Special Rapporteur on human rights
and the environment is clear on this: protecting
human rights helps to protect the environment™.
Moreover, if it may represent any sign of their
compatibility with a sustainable future, the clear
inclusion of human rights in the international-
ly negotiated post-2015 development agenda
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(SDGs) should indicate their endorsement as a
suitable framework to shape the planet’s future'®.

The urgency and challenge
of monitoring the HRtWS

In the context of the SDGs’ numerous time-
based goals and the demand for rapid, measurable
progress vis-a-vis the realisation of the HRtWS
(among other human rights), critics have ex-
pressed doubt about the effectiveness of the rec-
ognition of these rights in this regard. Designed
before the CESCR’s general comment no. 15° had
even been formulated, the Millennium Develop-
ment Goals were criticised® as having defined
arbitrary benchmarks (e.g. Target 7.C halving
the total number of people without access to safe
drinking water and sanitation). Moreover, the
chosen eligibility criteria for what the program
considered to be “improved” sources of water
(e.g. any piped source arriving within a person-
al residence) were lambasted as they were often
capable of providing unsafe water to users****. In
sum, the goals lacked a framework that concrete-
ly aimed towards the realisation of these human
rights?®*. Since then, the international post-2015
agenda (SDGs) is set to carve out a much more
important place for the sustainable realisation of
the HRtWS; its goals 6.1 and 6.2 aim, by 2030,
to achieve universal and equitable access to safe
and affordable drinking water for all and, respec-
tively, to attain access to adequate and equitable
sanitation and hygiene for all, and to end open
defecation, paying special attention to the needs
of women and girls and those in vulnerable sit-
uations. In the case of the HRtWS, the new em-
phasis on sustainable solutions is undoubtedly a
response to the concern that States previously fo-
cused more on achieving benchmarks (and per-
haps doing so in the easiest way possible, accord-
ing to the applicable criteria) than on developing
lasting scenarios in which these rights would be
realised in their territories™.

Yet, despite the improved formulation of
goals in the post-2015 agenda, monitoring is still
and will long be a crucial difficulty in ensuring
the universal realisation of these rights. In partic-
ular, three important issues related to monitor-
ing in the post-2015 agenda have been brought
up in years past. First, it will be important to
consider the gap between the (time-bound) goals
and targets and the data available to measure
whether the targets are being met. Satterthwaite®
highlights that while reporting on MDG progress
was often annual, the surveys and censuses on

which reporting relied took place every few years
at best. Thus, increasing the availability of up-to-
date information will imply logistical and finan-
cial costs. Second, several parties® have pointed
out the need for increased diversity in indicators,
including universal indicators for the human
rights to water and sanitation. It is considered
that additional criteria must be more effectively
assessed, such as water quality (an estimated 1.8
billion people are still using a source of contam-
inated water’® although the MDG targets were
met years in advance), inequality (e.g. developing
indicators that take into account gender, religion,
ethnicity, disability status, etc.), and progressive
realisation (rather than level of achievement)®.
Among other things, having this disaggregated
data would help in specifically identifying not a
mere percentage of people, but the precise indi-
viduals and groups that still lack access to safe
drinking water and sanitation. A third monitor-
ing difficulty concerns assessing the resources
that States invest into advancing the realisation
of the HRtWS, since States are understandably
not obligated to immediately fulfil all of the cri-
teria of the HRtWS normative content, but in-
stead to progressively realise this human right
with their maximum available resources. Even
with the available data, which may not always be
authentic and forthcoming, it remains difficult
to establish a universal methodology that would
allow authorities to perform a fair assessment of
all States’ efforts to realise the HRtWS based on
this criterion.

Moreover, monitoring of the HRtWS is also
performed through certain UN mechanisms. Sig-
natory States to the United Nation’s international
human rights treaties are required to report to
the appropriate human rights treaty bodies on
their implementation efforts as an accountabil-
ity measure. While State reporting of water and
sanitation was previously submitted to the CE-
SCR under the human right to adequate housing,
since 2008 States must report specifically on the
human right to water and sanitation. Moreover,
since 2006 the United Nations Universal Periodic
Review (UPR) process assesses information re-
flecting the fulfilment by each State of its human
rights obligations and commitments, notably
making use of the previously mentioned reports
on treaty implementation efforts. However, in
an assessment of this reporting process, Meier
& Kim? voice concerns that State reporting to
the CESCR has not significantly reflected an in-
creased recognition of the normative content of
the human rights to water and sanitation. Indeed,



mandatory state reporting gives rise to two fears.
One is that the categorically specific mention of
these human rights could lead to States making
mere lip service or falsely reporting. The second
concerns the consequences of the adoption of a
strictly quantitative reporting style, as demanded
by the CESCR, which rejects “narrative” (a.k.a.
qualitative) reporting®.

In this regard, the JMP’s similarly categori-
cal, quantitatively friendly use of “improved” or
“non-improved” sources of WSSs has been un-
surprisingly attacked for being simplistic and
potentially unrepresentative of a worthwhile ob-
jective®. First, as stated previously, “improved”
sources of water did not always provide safe
drinking water, nor did these indicators neces-
sarily help governments and service providers
in pointing out precisely who was lacking drink-
ing water and sanitation. However, in a more
in-depth analysis, Satterthwaite®® demonstrates
the value of narrative accounts®, explaining that
in India, some apartment dwellers (often ado-
lescent girls) who have flush toilets but do not
have piped water suffer from chronic back pain
from the task of having to haul water from public
standpipes up multiple stories for flushing. On
paper, such individuals apparently benefit from
“improved” access to both water (public stand-
pipes) and sanitation (pour-flush toilets) re-
sources. Thus, these definitions did not measure
equitable access as they contained several options
(e.g. a household with a pit latrine and a slab is
treated as equal to a household with their own WC
with a sewer connection; a household with water
piped on premises is treated as equal to access to a
standpipe®) and more importantly did not allow
for a more holistic reporting that could have clar-
ified the still precarious, attendant conditions of
access to WSS.

The new framework applied to the SDGs will
measure safely managed water, sanitation and
hygiene services instead of the improved services
that were assessed in the MDGs. Thus, there is
reason to believe that there will be increasing at-
tention paid to the normative content and prin-
ciples of the HRtWS. The important question
that remains is to see what assessment strategy
(i.e. indicators) will accurately reflect the fulfil-
ment of human rights.

Implications for public policies
The vulnerable and disadvantaged sectors of

the world’s population are those that most lack
safe, quality and affordable access to drinking wa-

ter and sanitation services. As Sutherland et al.”
point out, inequalities often have clearly spatial
characteristics. For example, an urban-rural gap
exists worldwide. The differential costs involved
in providing and maintaining quality service to
urban centres and peripheries is often undeni-
able, as well as the existence of differential service
provision to specific zones of an urban nucleus
depending on its residents’ socio-economic sta-
tus. Furthermore, uncontrolled urbanisation cre-
ates difficult conditions to plan for WSSs a poste-
riori. The particular conditions that such groups
face due to their lack of access highlights how
the integration of the human rights approach
in the formulation of public policies may create
structuring conditions for greater social and en-
vironmental justice, improved public health and
overall prosperity.

Precarious access to appropriate WSSs affects
rural populations, who are society’s most statisti-
cally marginalised, but also urban populations®.
In rural areas, a lack of access to WSS has multiple
implications, including an increased difficulty in
undertaking income-producing activities, which
in turn may lead to reduced family incomes, in-
sufficient nutrition, and, consequently, various
negative impacts on human health.

While the world’s urban zones offer relative-
ly better access to WSS, they are home to many
people in situations of vulnerability who suffer
daily from a lack of adequate access to these ser-
vices, including street dwellers or people living
in informal settlements. Between 1990 and 2012,
the number of people living in cities who did not
have access to improved WSSs increased from
111 million to 149 million and from 541 mil-
lion to 754 million, respectively*. Indeed, access
to drinking water is actually deteriorating where
the most rapid urbanisation is outpacing public
services®. This has been favoured by the negative
effects of property speculation of recent years
passed and the rapid increase of urban popula-
tions, and especially of slums.

Within this context, the recognition of access
to water and sanitation as human rights provides
an opportunity to infuse this debate with dem-
ocratic values, making society’s citizens rights
bearers who may seize the possibility to organise
themselves on a political front to demand that
their governments — the duty bearers — guar-
antee them their right. A parallel may be made
here with the right to health, which, according
to Paim*, is not a “natural” right. Instead, it was
historically constructed and conquered through
social movements, and, in many countries, is still
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threatened by economically driven policies that
seek to reduce its scope. Similarly, the expansion
of social movements could bring advances to the
conquest of the HRtWS by reshaping public pol-
icies and reducing inequalities in access to WSSs.
Indeed, Clark* argues that community partici-
pation is essential to bring society’s marginalised
and vulnerable groups into the political sphere
and, thereby, voice their demands for more eq-
uitable and inclusive services and public policies.

Social movements whose battles are ground-
ed in participatory democracy are capable of
incorporating guarantees that policies and pro-
grammes will be socially sustainable, equitable,
focussed on all of society’s needs, and will fulfil
all of the principles and normative content relat-
ed to these human rights. Indeed, participation
of civil society is enshrined in many significant
political engagements, including the Vienna
Declaration and Programme of Action regarding
human rights (1993), the Rio Declaration (1992)
and the Dublin Statement (1992) concerning
water and the environment, more specifical-
ly. Historically, social movements’ battles have
honoured social participation as a fundamental
characteristic in performing democratic process-
es and strengthening the notion of citizenship,
thereby honouring the very principle that under-
pins human rights and demonstrating the val-
ue of voicing and demanding one’s rights. Free,
active, and meaningful participation of citizens
in decision-making processes, which recognises
and values local-based knowledge, is a prerequi-
site for social groups to represent their needs and
resulting demands. Furthermore, it stimulates
interaction between groups and the sharing of
opinions, experiences and knowledge®.

The absence of some of society’s groups from
decision-making processes establishes a risk of
violating the principles of equality and non-dis-
crimination, and contributes to the perpetuation
of social exclusion and poverty. Moreover, social
participation is closely related to other human
rights principles, such as the right to participa-
tion and transparency, since complete access to
information is a necessary condition for effective
participation. Indeed, participatory approaches
favour the expansion of democratic spaces and
the increased strength of political measures or
mechanisms, such as: transparent information;
monitoring; complaints procedures; mobili-
sation; negotiation; lobbying and advocacy*,
which are compatible with human rights princi-
ples and are valuable for the creation of sound
public policies.

Final considerations:
the HRtWS and public policies

The preceding discussion demonstrates in what
aspects the HRtWS is still a concept in construc-
tion and, moreover, is part of a controversial
process. It appears that one of the impacts that
the recognition of these rights has had, especially
as a result of the respective UN resolutions, has
been the expectation that these measures would
immediately remedy the dire conditions experi-
enced by those who are excluded from adequate
WSSs. Furthermore, the desire for these human
rights to be formally recognised also seemed to
be accompanied by an expectation that the cor-
responding regulation would either exclude any
models of service provision with ties to the pri-
vate sector'® or would immediately invoke a new
economic logic of service provision that would
guarantee affordable access to the poor*'. Howev-
er, the past few years have shown that the HRtWS
is not a “magic wand” that can immediately
transform the landscape of exclusion that has
been a traditional characteristic of WSS provi-
sion to date. Indeed, the human rights principle
of progressive realisation clearly does not require
States to take drastically urgent measures. None-
theless, the recognition of the HRtWS has not
been equivalent with a merely symbolic change
without any concrete effects.

In sum, we have argued that the following
combination of factors and phenomena are cre-
ating a favourable climate for a change in the way
that society approaches peoples’ access to WSSs:
the initiatives of social movements, changes to
States’ legal frameworks, the binding obligations
of international law, judicial stances with respect
to new legal regulations, and the new stances of
service providers. The framework behind the
HRtWS presents a new perspective for service
provision®. Moreover, the SDGs will also contrib-
ute to the creation of a new international climate
capable of influencing a favourable modification
in WSS service provision for society’s most vul-
nerable and disadvantaged. Certainly, their rec-
ognition and application of the HRtWS frame-
work will have a very positive effect, not only on
the objectives with targets to improve the access
to WSSs for all, but also for those to end poverty
in all its forms everywhere; end hunger, achieve
food security and improved nutrition; ensure
healthy lives and promote well-being for all at all
ages; ensure inclusive and equitable quality edu-
cation and promote lifelong learning opportuni-
ties for all; achieve gender equality and empower



all women and girls; promote sustained, inclusive
and sustainable economic growth; reduce in-
equality within and among countries; make cities
and human settlements inclusive, safe, resilient
and sustainable; and promote peaceful and inclu-
sive societies for sustainable development.
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