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RESUMEN: El articulo sefiala como Mercosur ha incorporado la proteccion de los
derechos humanos como un aspecto no comercial en su marco institucional de
integracion. Con el fin de dar una imagen completa y clara de esta incorporacion,
la autora examina, por medio de un anilisis socio-legal, las disposiciones
constitucionales de los Estados miembros y la aplicacién de las normas laborales y
ambientales de Mercosur ante los tribunales nacionales.
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RESUMO: Este artigo indica como o Mercosul vem incorporando a protegdo dos
direitos humanos como um aspecto ndo comercial em seu marco institucional de
integragao. Com o objetivo de dar uma imagem completa e clara dessa incorporagao,
a autora examina, por meio de uma anélise sociolegal, as disposi¢des constitucionais
dos Estados membros e a aplicagdo das normas laborais e ambientais do Mercosul
ante os tribunais nacionais.
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Introduction?!

Traditionally, free trade agreements (FTAs) among developing countries in Latin
America focused only on economic matters. However, the “new regionalism”
that emerged in the 1990s moved towards the inclusion of social clauses requir-
ing member states to observe certain labour and environmental standards. In
particular, sub-regional integration agreements® incorporated these standards
along with mechanisms for enforcing them. Indeed, a recent feature of these trade
agreements is the inclusion of social clauses. The Common Market of the South
(MERCOSUR)? did not remain at the fringes of this process. Even if the founding
treaty (1991 Treaty of Asuncion) did not include any provisions on labour or en-
vironmental rights, the subsequent developments that occurred in MERCOSUR
in the 1990s brought about a recognition of these rights.

As a matter of fact, it must be said that these improvements in terms of the
MERCOSUR legal and institutional system were (and still are) closely linked to the
evolution of economic integration. In other words, the achievements of MERCOSUR
depend to some extent upon the deepening of economic integration processes. As
these processes evolved, MERCOSUR authorities attempted to adjust to different
circumstances. Thus, over the past twenty years the legal and institutional architec-
ture has been adapted to the dynamics of a pragmatic and intergovernmental

1 I would like to thank my colleagues who attended the workshop “Free Trade Agreements vs.
Constitutional Rights” (16"-17* February 2012), organized by Philippe De Lombaerde and
Stephan Kingah at the UNU-CRIS (Bruges), for their useful comments on this paper. All re-
maining errors are my own.

2 Sub-regional agreements are those in which states have a shared history, cultural links and
sense of interdependency. Under this category I include the Common Market of the South
(MERCOSUR, from its Spanish initials), the Andean Community (CAN, from its Spanish
initials), the Central American Integration System (SICA, from its Spanish initials) and the
Caribbean Community (CARICOM, from its Spanish initials).

3 By MERCOSUR law I refer to the legal system originating from the Treaty of Asuncion (signed
in 1991 by Argentina, Brazil, Paraguay and Uruguay) which created the Southern Cone Common
Market (known as MERCOSUR). Venezuela was admitted as a member state in 2006. However, its
membership is still pending because the Paraguayan Congress has not yet approved it. Up to the
present day, Bolivia, Chile, Colombia, Peru and Ecuador are associate states. The main MERCOSUR
bodies are: the Common Market Council; the Common Market Group and its various Working
Sub-groups; the MERCOSUR Trade Commission; the Parliament of MERCOSUR (since 2007); the
Economic and Social Consultative Forum and the Secretariat.
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integration process (Olmos Giupponi 2012). In MERCOSUR?s institutional set-up,
the dispute settlement mechanism, the awards issued by the ad hoc Arbitration
Tribunals* and the Permanent Tribunal of Review, created in 2002, have all con-
tributed to fostering progress.’

In terms of human rights, MERCOSUR has evolved in the direction of
recognizing certain rights and, among them, labour and environmental stan-
dards. The inclusion of human rights (and in particular labour and environ-
mental rights) was implemented through the adoption of various declarations,
treaties and charters in the late 1990s and at the beginning of the 2000s. In recent
years, this trend has been confirmed in the form of various awards issued by
MERCOSUR arbitration tribunals. Despite this, the protection of social rights in
economic integration has received no attention from legal academics. This article
aims at filling this gap in the doctrine. Therefore, the main aim of this paper is
to analyse the protection of human rights (focusing on environmental and labour
rights, the two most significant areas) in the framework of MERCOSUR law, un-
derlying the main aspects of the evolution of this process and the relationships
with domestic law (namely, constitutional law). The main argument put forward
in the article is that MERCOSUR accommodated the protection of human rights
as non-trade issues in its institutional framework, analysing the conflict between
the protection of human rights and trade issues at the sub-regional level. Therefore,
the article attempts to provide a socio-legal analysis to fill a gap in the literature.
In order to give a complete and clear picture of these developments, the paper
examines member states’ constitutional provisions and the implementation of
MERCOSUR labour and environmental standards before national courts.

The article is structured as follows. In the first section, a general overview
of the relationship between free trade and human rights (with a focus on labour
and environmental rights) in sub-regional integration agreements is presented.
The second section looks into the application of MERCOSUR labour and en-
vironmental standards by member states’ domestic courts, offering a detailed

4 During the period 1999-2005, there were ten ad hoc arbitration tribunals constituted under the
Brasilia Protocol.

5 The Permanent Tribunal of Review was created by the Olivos Protocol in 2002 and established
in 2004.
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analysis of the respective constitutional provisions. The third section is devoted to
examining how environmental rights and human rights have been addressed in
MERCOSUR arbitration awards. Finally, the author’s conclusions are summarized

in the last section.

1. Economic Integration in MERCOSUR: The Interface between
Free Trade and the Protection of Human Rights

As in the case of other free trade areas, MERCOSUR agreements did
not originally regulate on the recognition of human rights (Olmos Giupponi
2006). The Treaty of Asuncion did not include rules concerning labour rights,
environmental rights or any human rights provisions. In fact, MERCOSUR was
conceived purely as a process of economic integration. As a whole, the emphasis
was put on market integration rather than on the protection of social rights, and
fundamental rights were considered to be of secondary importance. MERCOSUR
had no competences in the field of human rights.

Towards the end of the 1990s and at the beginning of the 2000s, the ideas of
social dimension and social agenda became relevant in the Latin American integra-
tion process (Deacon, Yeates and Van Langenhove 2006). Scholars from the Latin
American Economic System (SELA, from its Spanish initials), NGOs and unions
criticized the regional free trade agreements because of their lack of commitment to
address the social side-effects of economic integration (Franco and Di Filippo 1999).
Also, other scholars such as Grandi and Bizzozero stressed the need for a greater par-
ticipation of social actors (Grandi and Bizzozero 1997). Additionally, other commen-
tators underlined the “democratic deficit” of MERCOSUR because of the marginal
participation of third sector organizations (Tirado Mejia 1997).

On the one hand, the demand for citizen participation in MERCOSUR
increased, with a particular rise in requests on behalf of NGOs and unions
(bottom-up process). For instance, universities, unions and third sector organi-
zations have tried to participate in decision-making processes in MERCOSUR
since the beginning (Tirado Mejia 1997). In MERCOSUR, “in practice, the
participation of civil society is given at two levels: (i) in the relations be-
tween public and private actors within each country; and (ii) on the relations
between actors of different countries [...] at both levels there are already
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instances of institutionalization of participation as the Sectoral Commission for
MERCOSUR (COMISEC) in Uruguay” (Tirado Mejia 1997, 52). On the other
hand, sub-regional integration processes tried to address the regional gover-
nance’s lack of social meaning and legitimacy by creating bodies for the par-
ticipation of civil society (top-down process). The creation of the Consultative
Economic and Social Forum constitutes an example of this trend. This consulta-
tive body was created through the Protocol of Ouro Petro adopted in December
1994, and approved by the Common Market Group in July 1996. The Forum
includes the respective National Sections of each of the member countries and
representatives of the business sector and workers (Moavro 1997).

Different actions were taken in order to make sub-regional integration
processes more “human rights-friendly” Consequently, various human rights dec-
larations and charters relating to the protection of fundamental human rights
were adopted. These instruments often recognized human rights in similar terms
to those set up in the Universal Declaration of Human Rights and the United
Nations Covenants on Civil and Political Rights and Economic and Social Rights.
However, within Latin American FTAs, these provisions differ from those of
traditional human rights agreements. This is the case because FTA provisions do
not establish monitoring bodies and tend to focus on the protection of specific
rights which are considered relevant for the integration process.

In this context, labour rights and environmental protection were included
as human rights in the sub-regional integration processes. In MERCOSUR, this
new model of regionalism was shaped by the developments and obstacles found
within MERCOSUR itself in the protection of both labour and environmental
rights, as can be seen in the following sub-sections.

a. Labour Rights

Initiall, MERCOSUR member states were reluctant to admit the link be-
tween trade and labour issues and to decide whether or not the implementation of
higher labour standards should be fostered through trade sanctions (Stern 2003).
This reluctance was rooted in the main objective of the liberalization of internal
trade, which could be distorted by the inclusion of such norms. Therefore, the im-
provement of labour standards in the integration process was addressed in non-
trade fora and instances. Notwithstanding this initial reluctance, MERCOSUR

72



Free Trade and Labour and Environmental Standards in MERCOSUR
Maria Belén Olmos Giupponi

authorities started dealing with international labour standards and labour rights

at the sub-regional level from the mid-1990s onwards.

Therefore, the consideration of the linkage between economic integra-

tion and labour rights brought about the need to comply with International

Labour Organization (ILO) standards and to adopt norms aimed at protect-

ing labour rights at the sub-regional level (Bruni 2004). The ILO and its

conventions played a crucial role in the definition of a set of basic or “core”

labour standards (see table below). Besides, the improvement of labour

standards moved forward through a continuous law-making process, mainly

mobilizing worker organizations, companies and NGOs across local, national

and regional dimensions.

Table 1. International Labour Standards and MERCOSUR Member States

Argentina

Brazil

Paraguay

Uruguay

Venezuela

Freedom of Association
and Protection of the
Right to Organize
Convention, 1948 (No.
87) (No. 98)

C87 - 1960
C98 - 1956

1956

1962
1966

1954
1954

1982
1968

Forced Labour
Convention, 1930 (No.
29)

1950

1957

1967

1995

1944

Abolition of Forced
Labour Convention,
1957 (No. 105)

1960

1965

1968

1968

1964

Worst Forms of Child
Labour Convention,
1999 (No. 182)

2001

2000

2001

2001

2005

Equal Remuneration
Convention, 1951 (No.
100)

1956

1957

1967

1989

1971

Discrimination
(Employment
and Occupation)
Convention, 1958 (No.
111)

1968

1965

2004

1977

1987

(Source: ILO)
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As some scholars have argued, despite its limitations, MERCOSUR had
the potential to evolve into a successful sub-regional model in terms of the
protection of labour rights (Schaeffer 2007, 829). This evolution was driven by
both governmental and non-governmental initiatives. In the 1990s, the enforce-
ment of labour standards became an important issue on the domestic agenda
for most MERCOSUR member states. At the same time, the main social actors
in MERCOSUR (unions and NGOs) increasingly began to address the relation-
ship between trade and labour, pushing for the recognition of common labour
standards at the sub-regional level. Labour unions played a significant role in this
process. Among them, it is worth mentioning the Federation of Labour Unions
of the Southern Cone (Coordinadora de Centrales Sindicales del Cono Sur, or
CCSCS, from its Spanish initials), which has been working on initiatives to im-
prove labour standards at the sub-regional level.®

In MERCOSURSs institutional set-up, the Working Sub-Group No. 10 on
labour issues, employment and social security (WSG No. 10) and the Economic
and Social Advisory Forum (FCES, from its Spanish initials), both established
in 1994, have contributed to the evolution of MERCOSUR labour standards.” In
particular, the participation of trade unions in the work of these social and labour
institutions was relevant in terms of bringing up new elements for the protection
of workers and the enforcement of labour standards at the sub-regional level.

At the end of the 1990s, the adoption of a sub-regional charter was in-
cluded on MERCOSUR’S agenda, and this soon became a crucial issue. These
debates on the adoption of a social charter in MERCOSUR could be perceived as
a mirroring trend following the European Union’s experience with the European
social charter. Different actors were involved in these debates, and the CCSCS
submitted a final proposal on the approval of a comprehensive Charter of

6 The CCSCS was created in 1986 in Buenos Aires and consists of eight joint trade unions from
Argentina (CGT y CTA), Brazil (CGT, CUT, y FS), Chile (CUT), Paraguay (CUT-AyCNT )
and Uruguay (PIT-CNT). Apart from the CCSCS, there are other unions such as Central de
Trabajadores Argentinos (CTA); three confederations affiliated to the World Confederation of
Labour, and its branch in the region, the Central Latinoamericano de Trabajadores (CLAT); the
Centrales Autonomas de Trabajadores (CAT) of Brazil and Chile; and the Central Nacional de
Trabajadores (CNT) of Paraguay.

7 The Working Sub-Group 11 created in 1991 is the predecessor of the current WSG No. 10.
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Fundamental Rights. Furthermore, in 1997, member states signed the Multilateral
Social Security Agreement (Grugel 2005, 1061).2

As a result of this process, the MERCOSUR Socio-Labour Declaration
(Declaracion Socio-Laboral) was adopted in 1998. The Socio-Labour Declaration
of MERCOSUR (hereinafter referred to as the “Declaration”) was approved by the
Common Market Council (CMC, from its Spanish initials) within the framework
of the Summit of the Heads of State of MERCOSUR, held in Rio de Janeiro in 1998.
The Declaration contains a series of workplace principles and rights, and includes,
inter alia, the member states’ decision to strengthen the progress already achieved
in terms of the social dimension of the integration process by adopting a common
instrument. Also, through the Declaration MERCOSUR member states showed
their commitment to support future and on-going advances in the social field, par-
ticularly through the ratification and implementation of the main ILO agreements
and other international instruments mentioned in the preamble of the Declaration.

With regard to its legal nature, the Declaration was adopted as a soft law
instrument. Consequently, it is not binding for the member states and nothing in
its provisions requires compliance, approval or the establishment of a mechanism
for internalization and implementation.® As one can observe, all these labour-
related topics that have emerged call for a sub-regional approach that should be
adopted by MERCOSUR bodies.”

b. Environmental Rights

No specific provisions on environmental issues were embodied in the
Treaty of Asuncion (1991). The only reference made to environmental issues
is contained in the preamble of the treaty, which declares that member states
seek the accomplishment of a common market, “believing that this objective
must be achieved by making optimum use of available resources, preserving
the environment [...]”

8 The MERCOSUR Multilateral Social Security Agreement was signed in December 1997 by
MERCOSUR member and associate states.

9 See Secretaria de MERCOSUR (2004).

10 As one of the latest developments in the field, it should be noted that MERCOSUR recently
asked to participate in the ILO meetings. See International Labour Office (2010)
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Despite this absence of specific environmental regulations, shortly
after the adoption of the Treaty of Asuncion, MERCOSUR member states
issued the Canela Declaration (1992), which enshrined basic international
environmental principles further recognized by the Rio Declaration. The par-
ticipation of third sector organizations concerned with the protection of the
environment was very limited. As Tirado Mejia rightly mentioned, initially
only the economic sectors and unions were actively involved in the decision-
making process (1997). Also on the international level, the Rio Declaration
and the recognition of Sustainable Development as a core principle contrib-
uted to developing the environmental dimension.

Furthermore, in 1992, a specialized meeting known as the Reunién
Especializada de Medio Ambiente (REMA, from its Spanish initials) was estab-
lished, representing the first institutional mechanism to address environmental
issues in MERCOSUR. Among its developments, we can mention the adoption of
the “Basic Guidelines for Environmental Policy” in 1994. These guidelines set out
a series of principles, minimum objectives and lines of action to be followed by
MERCOSUR member states when drawing up their environmental policies. Later
on, in 1995, member states adopted the Taranco Declaration on environmental
issues. At the same time, environmental authorities asked the GMC to upgrade
the institutional status of the REMA in order to create the Working Sub-Group
No. 6 Environment (WSG No. 6).

In the 2000s, the main innovation was the 2001 signature of the
MERCOSUR Framework Agreement on the Environment (hereinafter referred
to as FAE), which constitutes the main legal instrument in MERCOSUR on the
matter.” Among its provisions, the FAE underlines the commitment of mem-
ber states to cooperate in the implementation of international environmental
agreements to which they are party, including the possibility of filing reports
when appropriate (Macedo Franca 2010, 225). The FAE also emphasizes the
obligation of member states to apply the principles of the 1992 Rio Declaration
that are not covered by international agreements. At the sub-regional level,
the FAE contemplates the commitment of member states to address environ-

11 The Agreement entered into force in June 2004.
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mental problems in the sub-region, stressing the need to cooperate in envi-
ronmental protection and the preservation of natural resources. Furthermore,
Chapter III of the FAE is devoted to Cooperation, regulating it in more detail
and proposing a list of activities to be performed by member states in order
to enhance the application of environmental norms.”? In a general overview,
despite all these relevant provisions, the MERCOSUR Framework Agreement
on the Environment does not impose specific obligations on the member
states (Secretaria del MERCOSUR 2006b).

Additionally, over the past twenty years MERCOSUR has been adopt-
ing other environmental regulations such as: the Agreement on the Carriage
of Dangerous Goods in MERCOSUR (1994); the Technical Regulation of
Maximum Pollutant Emission of Heavy Vehicles (1996); the Code of Conduct
for the Import and Release of Exotic Biological Control Agents (2000); the
Amendment to the General Plan of Mutual Cooperation and Coordination
on Regional Security and Environmental Matters (2000); the Additional
Protocol to the Framework Agreement on the Environment of MERCOSUR
on Cooperation and Assistance in Environmental Emergencies (2004); the
Guidelines for Environmental Management and Cleaner Production (2006);
and the Instrument on Promotion and Cooperation Policy on Sustainable
Consumption and Production in MERCOSUR (2007).

Up to the present day, there is not a comprehensive study on how
member states are applying and implementing these environmental norms
adopted within the framework of MERCOSUR. Besides, the above-mentioned
Canela and Taranco Declarations merely represent soft law. The evidence
provided by the different reports on the application of MERCOSUR law

12 See Article 6 on the commitment of member states to: a) increase the exchange of informa-
tion on laws, regulations, procedures, policies and practices as well as its social, cultural,
economic and health services, particularly those that affect trade or competitive conditions
in the MERCOSUR; ¢) seek to harmonize environmental legislation, considering the different
environmental, social and economic realities of the MERCOSUR countries; f) contribute in
order to make that other MERCOSUR forums and agencies address timely relevant environ-
mental aspects; g) promote the adoption of policies, production processes and services that are
not degrading to the environment; i) promote the use of economic instruments to support the
implementation of policies to promote sustainable development and environmental protection
(Acuerdo Marco sobre Medio Ambiente del Mercosur 2001).

77



Colombia Internacional 81 ¢ COLINT 81 ¢ PP. 352
ISSN o121-5612 « Mayo-agosto 2014 * PP. 67-97

shows that member states are enforcing the norms in different ways, as can
be observed in the following section.

2. Application of MERCOSUR Labour and Environmental
Standards by Member States’ Domestic Courts

In order to better understand how MERCOSUR norms are applied by
member states, we shall briefly explain the main features of MERCOSUR law and
the different constitutional approaches to it.? Effective enforcement is a prereq-
uisite for a successful regulatory regime; without enforcement, norms amount to
nothing more than words on paper.

The recognition of legislation emanating from MERCOSUR as “com-
munity law” has generated a vast amount of academic literature (Olmos
Giupponi 2010). The mainstream position emphasizes that the MERCOSUR
legal system is still intergovernmental, since member states have not yet given
up their sovereign competences (Klein Vieira and Gomes Chiappini 2008).
The principal argument in this area underlines the idea that primary law has
not endowed MERCOSUR governing bodies with supranational powers. It is
true that strictu sensu in the case of MERCOSUR law, the recognition of the
typical features of community law in European terms (direct effect and su-
premacy) is highly controversial.* Legal scholars agree that the MERCOSUR
legal system should currently be considered as a law of integration, which
is a specialized category within public international law (Klumpp 2007, 91).
The final aim, however, is that MERCOSUR law will eventually evolve into
an authentic supranational legal order, in light of the principle of integration
as a continuous and progressive process aimed at creating a common market
laid down in the Treaty of Asuncion.

13 MERCOSUR legal order consists of primary law (Treaty of Asuncion (1991) and Ouro Preto
Protocol (1994)) and secondary law.

14 According to the doctrine of the Court of Justice of the European Union established through its
case law in Case 26/62 and Case 6/64. By direct effect we understand that citizens have rights
under community law that they can invoke before the national courts. Supremacy means that
the norms belonging to community law take prevalence over national norms. Some scholars
also distinguish direct applicability as another feature relating to self-executing norms.
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Up to the present day, the supremacy of MERCOSUR primary and
secondary law has been interpreted in line with each member state’s constitu-
tional system (Klein Vieira and Gomes Chiappini 2008). As a result, there are
dissimilar solutions in terms of the application of MERCOSUR law according
to the different constitutional provisions of MERCOSUR member states, as
explained in the sub-section below.

a. Hierarchy of Community Law and Human Rights Provisions
in MERCOSUR Member States’ Constitutions

The constitutions of the respective MERCOSUR member states offered dif-
ferent solutions with regard to the relationships between international law and mu-
nicipal law. It is important to highlight that most of the constitutions were modified
in the 1990s and 2000s. In the following paragraphs, the main provisions concerning
the application of international law and the protection of human rights (in particular,
labour and environmental rights) are examined in greater detail.

Argentina

The 1853, the Argentine Constitution (last amended in 1994) adopted
the monist theory of international law, which consequently recognizes the su-
premacy of legal acts arising from MERCOSUR rules (Perotti 2004). Hence,
MERCOSUR regulations should take primacy over others, taking a constitutional
or supra-legal form, depending on their nature. The problems arising from the
interpretation of (prevalent) MERCOSUR norms may be solved in the light of
Article 75, Paragraph 24 of the Constitution. This article sets the predominance
of integration treaties and the rules adopted under these treaties.” Paragraph 22
of the same article establishes the supremacy of the most relevant human rights

15 Article 75. Congress is empowered: To approve treaties of integration which delegate powers
and jurisdiction to supranational organizations under reciprocal and equal conditions, and
which respect the democratic order and human rights. The rules derived therefrom have a
higher hierarchy than laws. The approval of these treaties with Latin American States shall
require the absolute majority of all the members of each House. In the case of treaties with
other States, the National Congress, with the absolute majority of the members present of each
House, shall declare the advisability of the approval of the treaty which shall only be approved
with the vote of the absolute majority of all the members of each House, one hundred and
twenty days after said declaration of advisability. The denouncement of the treaties referred to
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treaties, which are at the same level as the Constitution and complement the con-
stitutional provisions on safeguarding human rights. Labour rights are protected
in Article 14 bis*® whereas the right to environmental protection (introduced by
the 1994 reform) is recognized in Article 41.7

Brazil

The 1988 Brazilian Constitution follows the dualism in the recognition and
incorporation of international norms into the domestic legal order. This leads (in
some cases) to a conflict between domestic legislation and international law. The
problem is determined by the need for parliamentary approval of the norms de-
rived from MERCOSUR bodies. Similarly, Article 84, Paragraph 8 of the Brazilian
Constitution stipulates that the President may conclude treaties, conventions
and international covenants, from the moment they are endorsed by the federal

in this subsection shall require the prior approval of the absolute majority of all the members
of each House.

16 Article 14bis. Labor in its several forms shall be protected by law, which shall ensure to workers:
dignified and equitable working conditions; limited working hours; paid rest and vacations; fair
remuneration; minimum vital and adjustable wage; equal pay for equal work; participation in
the profits of enterprises, with control of production and collaboration in the management;
protection against arbitrary dismissal; stability of the civil servant; free and democratic labor
union organizations recognized by the mere registration in a special record. Trade unions are
hereby guaranteed: the right to enter into collective labor bargains; to resort to conciliation
and arbitration; the right to strike. Union representatives shall have the guarantees necessary
for carrying out their union tasks and those related to the stability of their employment. The
State shall grant the benefits of social security, which shall be of an integral nature and may
not be waived. In particular, the laws shall establish: compulsory social insurance, which shall
be in charge of national or provincial entities with financial and economic autonomy, admin-
istered by the interested parties with State participation, with no overlapping of contributions;
adjustable retirements and pensions; full family protection; protection of homestead; family
allowances and access to a worthy housing.

17 Article 41. All inhabitants are entitled to the right to a healthy and balanced environ-
ment fit for human development in order that productive activities shall meet present
needs without endangering those of future generations; and shall have the duty to
preserve it. As a first priority, environmental damage shall bring about the obligation
to repair it according to law. The authorities shall provide for the protection of this
right, the rational use of natural resources, the preservation of the natural and cultural
heritage and of the biological diversity, and shall also provide for environmental infor-
mation and education. The Nation shall regulate the minimum protection standards,
and the provinces those necessary to reinforce them, without altering their local juris-
dictions. The entry into the national territory of present or potential dangerous wastes,
and of radioactive ones, is forbidden.
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legislature of National Congress.”® This issue raises serious problems in terms of
incorporating the rules arising from MERCOSUR. Therefore, MERCOSUR norms
in Brazil, once internalized, rank below the constitutional norms and must take the
form of ordinary law. It should be mentioned that treaties are incorporated
by decree sanctioned by the President of the Republic and may be implemented by
regulations.® The international standards integrated into Brazilian domestic order
take the form of a legislative decree issued by the Executive (Presidential Decree).
As for other international law norms, internalization is carried out through various
forms of administrative acts based on the content of presidential decrees, which, as
discussed, are used, for instance, to pass the originating standards and regulations
or tariff measures derived from the institutions. The “portarias” (the name given to
the administrative acts issued by ministers or secretaries of state and other authori-
ties), are used in many cases to incorporate MERCOSUR norms.> With regard to
human rights, labour rights are protected in Articles 6 and 7, and environmental
rights are recognized in Articles 5/LXXIII and 225.%

Paraguay

This member state recognizes the supremacy of international treaties,
confirmed by Articles 137 and 141 of the National Constitution of Paraguay
(1992).2 With regard to the procedure for the incorporation of MERCOSUR

18 Article 84.The President of the Republic shall have the exclusive power to conclude interna-
tional treaties, conventions and acts, ad referendum of the National Congress.

19 Also, the rules of MERCOSUR are conditional and depend on a complex act resulting from the
combination of the competence of Parliament and the President. The President of the Republic
celebrates international acts (Article 84. VIII of the Federal Constitution), while the Congress
has the sole qualification to settle definitely on them (Article 49. I). The integration into the
regulatory body also requires the enactment, the act that determines the standard of advertis-
ing, by executive decree.

20 This is the case of those norms relating to MERCOSUR technical regulations.

21 Article 225. All have the right to an ecologically balanced environment. which is an asset of
common use and essential to a healthy quality of life, and both the Government and the com-
munity shall have the duty to defend and preserve it for present and future generations.

22 Article 137. The supreme law of the Republic is the Constitution. [The Constitution], the
treaties, conventions and international agreements approved and ratified, the laws dic-
tated by the Congress and other juridical provisions of inferior hierarchy, sanctioned in
consequence, integrate the positive national law [derecho positivo] in the enounced order
of preference [prelacion].
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norms, it follows a process of shared competence between the Executive and
Legislative branches, but with an emphasis on the consideration of interna-
tional norms as superior to national norms.” In this way, after following the
legislative procedure established by the Constitution, MERCOSUR norms
enter into force within the Paraguayan order as a constitutional or supra-
legal norm. They may take the form of an act to amend the Constitution
or any other form, indicating the special nature of the act in terms of keep-
ing the status of the legislation transposed and applied within the national
system. It should be noted that the Constitution of Paraguay states that any
MERCOSUR norm, once incorporated by the Decree of the President, will
assume the form of law with primacy over national legislation. Labour rights
are recognized and protected in Article 86 and the right to environmental
protection is addressed in Articles 7 and 8.

Uruguay

The Constitution of the Republic of Uruguay (1997) also foresees a
procedure for the recognition of an international treaty or norm. According
to Article 168, Paragraphs 20 and 85.7, the Executive branch may sign agree-
ments or treaties which also require parliamentary ratification.” There is
some uncertainty around the validity of the rule after its adoption by the
relevant authorities. The Uruguayan Constitution did not anticipate a solu-
tion to this issue as there is no provision for the hierarchical position of in-
ternational and MERCOSUR norms in the internal legal system. Additionally,
Article 239 states that the Constitution represents the supreme law of the legal

23 In practice, the need for the adoption of acts by international law is not defined by the formal
quality or the form of consultation that has been assigned, but given its content, is linked to
legal nature of the rule.

24 Article 7. Of the Right to a Healthy Environment. Everyone has the right to live in a healthy
and ecologically balanced [equilibrado] environment. The preservation, the conservation,
the re-composition and the improvement of the environment, as well as its conciliation
with the complete [integral] human development, constitute priority objectives of social
interest. These purposes orient the legislation and the pertinent governmental policy.

25 Article 168. The President of the Republic, acting with the respective Minister or Ministers,
or with the Council of Ministers, has the following duties: To conclude and sign treaties, the
approval of the Legislative Power being necessary for their ratification.
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system, and as such all other laws must be consistent with it. The absence
of an explicit provision to cover this area has led to a judicial interpretation
which favours the treaty. However, the jurisprudence on the matter has not
been harmonized in one sense, which causes even more uncertainty. With
regard to the incorporation of the resulting norm, it can take the form of
a law or an administrative act, depending on the subject. These may also
include executive decrees, ministerial resolutions and ordinances. Labour
rights are recognized in Article 53 and following articles and environmental
rights are recognized in Article 47.¢

Venezuela

As for the Venezuelan constitutional provisions concerning community
law, it must be underlined that the preamble of the Venezuelan Constitution
(1999) recognizes regional integration as one of its main objectives (Brewer
Carias and Kleinheisterkamp 2008). Furthermore, Article 153 foresees that “the
Republic shall promote and encourage Latin American and Caribbean integra-
tion in the interest of advancing towards the creation of a community of nations,
defending the region’s economic, social, cultural, political and environmental
interests,” whereas Article 154 states that treaties concluded by the Republic must
be approved by the National Assembly before being ratified by the President.
Once ratified, the treaties are incorporated into the internal legal order and have
prevalence over national laws (Romero et al. 2003). According to these consti-
tutional provisions (Articles 153-154), scholars agree on recognizing the features
of self-execution and direct applicability in the case of norms emanating from
the Andean Community (Petit and Caligiuri 2002). Therefore, this also seems
to be mutatis mutandi the case of MERCOSUR norms currently applicable in

26 Article 53. Labor is under the legal protection of the law. It is the duty of every inhabitant of
the Republic, without prejudice to his freedom, to apply his intellectual or physical energies in a
manner which will redound to the benefit of the community, which will endeavor to afford him,
with preference to citizens, the possibility of earning his livelihood through the development
of some economic activity. Article 47. The protection of the environment is of common inter-
est. Persons should abstain from any act that may cause the serious degradation, destruction
or contamination of the environment. The law shall regulate this disposition and may provide
sanctions for transgressors.
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the Venezuelan legal order. As for fundamental rights provisions, Articles 87-97
regulate on labour rights whereas Articles 127-129 contain detailed provisions
relating to environmental rights.”

As one can observe, the absence of a real supranational law in
MERCOSUR engenders hierarchical differences in terms of the internaliza-
tion of rules: each member state is free to select the forms it considers most
appropriate in order for the norm to enter into force (Olmos Giupponi 2010).
This current system has a specific impact on MERCOSUR member states
and the application of the different provisions concerning labour rights and
environmental protection.

Table 2. Protection of Labour and Environmental Rights in MERCOSUR
Member States’ Constitutions

Constitutional | Argentina Brazil Paraguay Uruguay Venezuela
Rights 1853/1994 1988 1992 1997/2008 1999
. . Article Article .
Labour rights Artlc.le 14 Articles 36 and 53 and Articles
bis 6,7 . . 87-97
followings followings
Right to Articles . .
environmental | Article41 | 5/LXXIII Articles 7 Article 47 Articles
. and 8 127-129
protection and 225

(Source: compiled by the author)

27 Chapter IX. Environmental Rights. Article 127: It is the right and duty of each genera-
tion to protect and maintain the environment for its own benefit and that of the world of
the future. Everyone has the right, individually and collectively, to enjoy a safe, healthy
and ecologically balanced life and environment. The State shall protect the environ-
ment, biological and genetic diversity, ecological processes, national parks and natural
monuments, and other areas of particular ecological importance. The genome of a living
being shall not be patentable, and the field shall be regulated by the law relating to the
principles of bioethics. It is a fundamental duty of the State, with the active participa-
tion of society, to ensure that the populace develops in a pollution-free environment in
which air, water, soil, coasts, climate, the ozone layer and living species receive special
protection, in accordance with law.
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b. The Implementation of MERCOSUR Labour and Environmental
Standards by Domestic Courts.

After having analysed the constitutional provisions of member states
concerning international law and the protection of human rights, a closer look
at the ways in which member states are implementing MERCOSUR labour and
environmental standards is in order. The utilization of court processes and the
subsequent enforcement of decisions as a case-by-case response to disputes be-
tween private parties has contributed to the application of MERCOSUR norms
at the national level.

As for labour rights, the Socio Labour Declaration represents an em-
blematic case in terms of the application of MERCOSUR norms before domestic
courts (Secretaria del MERCOSUR 2004). Even if the Declaration is not a bind-
ing instrument, some domestic courts have applied it on a compulsory basis.
For instance, in the ruling of the 6™ National Labour Chamber (Argentina),
the Declaration was applied as a binding norm in files involving workers’ rights
(Secretaria del MERCOSUR. 2004, 2006a). In other cases before the same
tribunal, the Declaration was deemed as having a higher status than domestic
law because it relies on the Treaty of Asuncion and the provisions of Article 75,
Paragraph 24 of the Argentine Constitution.

According to the different reports issued by the Secretariat on compliance
with MERCOSUR Law, the Socio-Labour Declaration was the main MERCOSUR
instrument invoked by different national courts when dealing with work-related
disputes (1 and 2™ Report on the application of MERCOSUR norms, 2003 and
2004, respectively). In sum, the Declaration was applied to grant protection to
workers on the following matters:

> Right to work and decent conditions of work

> Interpretation of national norms in the light of international human

rights instruments, particularly the Pact of San José de Costa Rica and
the Socio Labour Declaration
> Job security and dignity, as highlighted and protected in the
MERCOSUR Socio Labour Declaration

* Unregistered work as a subtle discrimination in light of Article 1 of the
Declaration, in cases where the affected workers were separated from the
rest of the workers and marginalized from the social security system
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* Freedom of association in its various positive and negative aspects, as
reflected in various ILO conventions and protected in the region by the
Declaration (Secretaria del MERCOSUR 2004).

With regard to the application of MERCOSUR law on the protection
of the environment and public health, the rulings of different courts at the
national level show how these judicial bodies have been dealing with envi-
ronmental protection in different ways. As a general feature in terms of the
enforcement of international environmental legislation, in Latin America
there is a generalized problem concerning the lack of enforcement of envi-
ronmental legislation (Nolet 1998; INECE 2005). MERCOSUR member states
are not the exception to this rule.

Bearing this in mind, there are cases in which internal courts have applied
MERCOSUR law to the protection of the environment and public health, such as
in the case of Kraft Food Argentina (Secretaria del MERCOSUR 2006a).?® There
have also been cases regarding the application of the Agreement on the Carriage
of Dangerous Goods, for instance, the ruling of the Brazilian Federal Court of
the 5™ Region (2004).% In this case, the internal court decided that member states
can establish restrictions on the circulation of goods on the basis of the right to
protect the environment (Secretaria del MERCOSUR 2006a).

In Brazil, the application of MERCOSUR regulations on the importation
of retreaded tyres has led to various judgements, both at the regional and federal
level, dealing with the protection of the environment.*® The litigation in these
cases centred around the restrictions imposed on imports of retreaded tyres
based on environmental concerns (for more detail see the section below). In such
cases, internal courts applied MERCOSUR regulations, MERCOSUR awards and
international norms concerning the protection of the environment (Secretaria del
MERCOSUR 2004).

The implementation of MERCOSUR norms does not depict an optimistic
scenario. On the one hand, due to the lack of an appropriate system to guarantee
compliance with these norms, it is almost impossible to determine their practical

28 See “Kraft Food Argentina s/Recurso de Apelacién c/disposicién N'016/03 DSA.”
29 See, for instance, Tribunal Federal de la 5 Region, Sala 2 de 31 de agosto de 2004.
30 See, for instance Tribunal Regional de la 2% Region, 2 Sala, Agravo de instrumento N 111.929/R].

86



Free Trade and Labour and Environmental Standards in MERCOSUR
Maria Belén Olmos Giupponi

effects. On the other hand, the issue of inefficiency is related to a wider web
of actors and other political and economic questions which are beyond the
scope of this article. Likewise, when considering solutions, there are a range
of issues and parties to consider. The populist approaches often bear little rela-
tionship to the reality of social problems. This is because knowledge about the
implementation of norms is often incomplete. To complicate matters further, the
protection of rights and the issue of inequality in the region are closely entangled.

3. Free Trade and the Protection of Constitutional Rights:
Human Rights Issues in MERCOSUR Arbitration Awards

The relationship between trade and non-trade issues (mainly human rights)
has also been addressed in the MERCOSUR dispute settlement system. With regard
to the potential scope for future development in terms of the protection of human
rights, the Inter American Court of Human Rights already has competence in this
field; the protection of human rights by MERCOSUR institutions could therefore
only arise within the scope of MERCOSUR legislation. Up to the present day, the
claims based on the protection of human rights submitted in the arbitration proce-
dure only reflect the impact of trade liberalization on specific rights.

In MERCOSUR the compliance with the law of integration is guaranteed
through arbitration. The procedure takes place before an ad hoc arbitration tri-
bunal. In 2002, the Olivos Protocol established a Permanent Tribunal of Review
(in function since 2004), which is in charge of the appeal and interpretation of
the awards issued by the ad hoc tribunals. In general terms, the arbitration proce-
dure concerns the settlement of commercial disputes excluding non-trade issues.
Furthermore, the complaint procedure is mainly available to member states. It is
extremely difficult for natural and legal persons to participate in the arbitration
procedure. As Céardenas and Tempesta point out:

[TThe role played by individuals is quite limited because, although they can
start the proceedings and will always be heard, they can do nothing if their
claims are dismissed. [...] Member states are the ones who have, at all times,
control of the proceedings and who, at their discretion, decide whether to

resort to the Arbitration Tribunal if the controversy persists. (2001, 345)
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In recent years, MERCOSUR arbitration tribunals have analysed en-
vironmental matters and human rights issues argued by member states in
different disputes. In these cases, the arbitration tribunals solved the disputes
from a traditional international economic law perspective: the applicable
principle was free trade and environmental and human rights issues were
considered as exceptions to that principle (Olmos Giupponi 2011). In some
cases, MERCOSUR arbitral tribunals had to ascertain the various aspects
involved in the protection of the environment in the context of economic
integration. The object of various awards® was the application of the envi-
ronmental exception. In other words, different tribunals had to come to a
decision about whether the restrictions to free trade, with the objective of
protecting the environment, were admissible or not.

In Award No. 1/2005 of the Permanent Tribunal of Review, concerning the
dispute on Argentina’s ban on the importation of retreaded tyres from Uruguay,”
the Tribunal made clear that:

This tribunal notes that it is wrong to suggest that there are two prin-
ciples in conflict or confrontation in the process of integration, as
seems to be stated in paragraph 55 of the award under appeal. There
is only one principle (free trade) to which some exceptions can be ap-
plied (such as, for example, the above-mentioned environmental excep-
tion). Furthermore, this tribunal does not agree with the arguments
put forward in paragraph 55 (final part) of the award under appeal,
according to which the tribunal should apply the application of the

31 There were three different awards on the same issue (“importation of retreaded tyres”):
Arbitration Award 10/2005 (Laudo Arbitral) (in favour of Argentina, overthrown by
the Permanent Court of Review); Award No. 1/2005 of the Permanent Court of Review
constituted to hear the appeal made by the Eastern Republic of Uruguay against the
25" October 2005 Arbitration Award of the Ad Hoc Tribunal concerning the dispute
“Prohibition of the importation of retreaded tyres from Uruguay;” and Award No.
1/2008 of the Permanent Court of Review in the Case No. 1/2008 “Divergence on the
implementation of Award No. 1/05 initiated by the Eastern Republic of Uruguay (Article
30, Olivos Protocol).”

32 The Permanent Tribunal of Review addressed the appeal made by the Republic of Uruguay
against the 25 October 2005 Arbitration Award of MERCOSUR ad hoc Tribunal.
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above-mentioned confronted principles (free trade and environmental
protection) by defining the precedence of one over the other in ac-
cordance with the precepts of international law. For this tribunal, the
relevant issue is the possibility of invoking the environmental excep-

tion under the Mercosur rules and not under international law (sic).

Again, in Award No. 1/2008 of the Permanent Tribunal of Review in the
Case “Divergence on the implementation of Award No. 1/05 initiated by the
Oriental Republic of Uruguay (Article 30 Olivos Protocol),” the Tribunal recalled:

There are not two principles in conflict or confrontation [...] There is only
one principle (free trade), and [...] some exceptions (such as the aforemen-

tioned environmental exception).

In this dispute, Argentina held, on the relationship between environment
and trade, that:

Argentina’s law (prohibiting the importation of remoulded tyres) was
not only consistent with the laws of MERCOSUR, but also meant a step
forward to achieve the welfare of the peoples of the region through the
protection of the environment and the health of humans, animals and

plants that inhabit its territory. (Section B, page 3.)

The law in question was presented as a preventive measure aimed at avoid-
ing potential harm caused by the use of retreaded tyres as a result of the cost,
difficulty and level of risk involved in disposing of these tyres. The Permanent
Tribunal of Review determined that the exception based upon environmental is-

sues was not applicable in this case:

[...] Argentina has presented a long list and reasons related to
the problem from the environmental point of view arguing that
“the importation of re-manufactured tires (including remoulded) to
Argentina, increases the risk for life and health of people, animals

and plants.” [...] However, the view already expressed by Award
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1/2005 does not agree with this assertion by arguing that “the alleged
injury at the discretion of the TPR is not serious or irreversible.”
(n. 17) [...] Adopting a rigid criterion on certain points raised by
Argentina would allow the prohibition of importing a large amount
of materials in which toxicity, compared with the tyres, could be
much higher, such as batteries, cell phones, MP3s, cans, aluminium,
tergopor (sic), plastics in general and especially certain species such
as the PET material polyethylene (PET), to mention only a few prod-
ucts [...] many of which require between 100 to 1000 years to degrade
naturally, in the meantime constituting to a greater or lesser extent
an element that involves potential environmental damage. (Laudo
No. 1/2008, Point C)

However, the Tribunal of Review underlined that the environmental ex-
ceptions to free trade “should be discussed in the future by relevant MERCOSUR
bodies” (Laudo No. 1/2008, Point C).

In Award 9/2006 on the dispute between Uruguay and Argentina con-
cerning the interruption of the international bridges between the two states,
the ad hoc arbitration tribunal addressed the conflict between free trade/free
movement of persons and goods and the principle of the protection of hu-
man rights. In its arguments, Uruguay mentioned that the free movement of
persons is a principle to be respected and that the roadblocks ignored existing
commitments between the parties under international legal instruments. In
particular, Uruguay mentioned the International Land Transport Agreement
existing between the “countries of the Southern Cone,” including other state
parties, considered by MERCOSUR instruments as an important goal in
terms of advancing integration in the transportation sector. The obstruction
of the free movement of passengers and loads provoked by the demonstra-
tions against the installation of the pulp mill affected transport operations
under the Convention not only between MERCOSUR member states but also
with regard to movements to or from third-country parties to this Agreement.
Uruguay also mentioned the rules of the WTO which bind the parties,
such as those relating to the treatment of most favoured nation, freedom of
movement, and access to markets, among others, which were affected by the
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measures reported. In conclusion, Uruguay alleged that Argentina had failed
to adopt effective measures to end this situation.

Argentina argued that a conflict existed between the right to free ex-
pression of thought and assembly, on the one hand, and the right to the free
movement of goods, on the other hand. In this case, Argentina emphasized
that international human rights standards in force in Argentina have consti-
tutional status, while the integration norms are of legal status. In Argentina’s
view, human rights concerns may justify a restriction to the exercise of rights
under an integration agreement. In order to support its argument, Argentina
mentioned the precedent of the Schmidberger case (Case 112/00) decided by
the Court of Justice of the European Union, in terms of prioritizing the right
to free expression of thought over the right to free movement of goods, which
was affected by the blocking of an international motorway by demonstrations.
The Tribunal pointed out that:

In multilateral agreements on trade facilitation, with special reference
to the WTO [...] the harmonization of the rights in conflict without
considering the commitments made under such agreements is ex-
tremely difficult or impossible, because they relied on principles and
values accepted by the international community. It is inevitable that
the solution of safeguarding interests and values of higher rank should
be chosen, because “legal rights” are more valuable objects and could be
classified hierarchically in a preferred position. However, the Tribunal
considers that [...] this solution would allow some degree of restric-
tion but not the absolute cancellation of the value which is considered
minor, in the interests of another to be judged more important. (Laudo

Arbitral 9/2006, par. 133)

Furthermore, the Tribunal stated that:

The traffic restriction [...] leads to a restriction on the free movement
within the integrated economic space. It can be tolerated provided that

the necessary precautions were taken to minimize the inconvenience

caused by them and to be adopted in short periods that do not interfere
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or cause serious injury, which has not been given in this case in which the
courts have delayed the solution [...] with serious consequences for both

countries. (par. 134)

The Tribunal examined the Argentine position, underlining the fact that
the international human rights treaties with positions of constitutional hierarchy
recognize the relativity of individual rights before the individual rights of others
and the possibility of limiting these on general welfare grounds. The Tribunal
concluded that:

[...] even if according to Argentine law, the right to protest is absolute [...]
it must be limited when it affects the rights of others as expressed in art. 29
paragraph 2 of the 1948 Universal Declaration of Human Rights, art. 32 para-
graph 2 of the 1969 American Convention on Human Rights and, in particu-
lar, regarding freedom of expression, art. 19 paragraphs 2 and 3 and art. 21 of
the United Nations International Covenant on Civil and Political Rights of 19
December 1966, which are an integral part of the Constitution of Argentina

since 1994, having been incorporated into art. 75 paragraph 22. (pars. 137-139)

Finally, the Tribunal considered that Argentina had not respected its obliga-
tion to limit the demonstrations by adopting appropriate measures. For the very first
time, a tribunal in the framework of MERCOSUR referred to human rights standards
as limiting to free trade and the free movement of people and goods.

Conclusions

As in other FTAs, MERCOSUR provisions on human rights are narrower
in scope and in terms of implementation and enforcement than the countries’
respective domestic legal orders. Within MERCOSUR there has been an evolution
towards a more protective framework for labour and environmental rights articu-
lated on the basis of the adoption of specific norms (mainly soft law instruments).
The Socio Labour Declaration represents a successful example of this trend: do-
mestic courts have applied the Declaration, in certain cases drawing on the supra-
legal hierarchy in order to protect workers’ rights. Furthermore, MERCOSUR
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environmental standards are also applied to settle disputes in order to safeguard
the environment and public health at the domestic level.

With regard to the relationship between trade and human rights at
the sub-regional level, MERCOSUR arbitration awards seem to suggest that
human rights are penetrating commercial issues. The ad hoc Arbitration
Tribunal in the case of Award 9/2006 left open the possibility that in the
future human rights protection could represent a limit to free trade.

In a critical appraisal of the enforcement of the different standards,
the empirical evidence available up to the present day demonstrates that the
implementation of regional and international norms at the national level
constitutes the main obstacle faced by member states. Despite the advance-
ments experienced, MERCOSUR legislation is, in most cases, soft law, so the
responsibility for compliance rests with each member state. One may wonder,
then, what is the main contribution of MERCOSUR to the protection of la-
bour and environmental rights? In my opinion, the different measures taken
at the subregional level are contributing to the voluntary enforcement of these
standards. A clear example is the lack of enforcement of environmental norms,
which present a legal framework for public and private actors (both individu-
als and corporations) in order to comply with norms dealing with environ-
mental protection both at the domestic and international level.

To conclude, there are still many challenges that MERCOSUR must ad-
dress. The main one is to increase the protection of labour and environmental
rights at the sub-regional level and to further foster the enforcement and com-
pliance of the standards at the domestic level. In this regard, member states
(which have primary responsibility for the protection of human rights) often face
different obstacles such as the lack of adequate administrative machinery and,
ultimately, political willingness.
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