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EDITORIAL

Challenges and the minimalist
transitional justice in Colombia

Juan Pablo Sarmiento Erazo*
Universidad del Norte

The transitional justice has been described as a “balance between the
rights of victims and the incentives to end the armed conflict”. It is
about a form of juridical transition, that occurs in certain moments of
social alteration after an armed conflict, and that sacrifice some values
in order to achieve the peace, understanding that this becomes a higher
relevant value given that human lives are involved, which is translated
as a “Victory for Humanity” (Minow , 2008, pp. 1287-1309).

In the words of Martha Minow, transitional justice seeks responses to
the collective violence that open a path between vengeance and forgi-
veness (Minow, 2011, p. 87). It is clear that all transitional processes try
to balance the “moral imperatives” (Meister, 2011, p. 162), and reconci-
le the legal justice demands with equity and the stabilization of social
peace promoting the relationship between justice for past crimes and a
new political order (Paige, 2009, p. 323).

The transitional process is based on a values classification that usua-
lly is developed through three political options: Amnesty, Truth Com-
missions and Criminal Prosecution (Grodcky, 2009, pp. 820-825), and
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in every case they turn into mechanisms that offer a diversification of
collective memory to bring the possibility, just the possibility, to recon-
figure the societies instead of stimulating the hate (Minow, 2011, p. 90).
Authors, such as Lambourne, also include within the policy options
socio-economics justice that can be incorporated in the material com-
pensation, restitution or reparation for previous violations, but that
supposes also, a fair socio-economic distribution for the future, called
“prospective justice”, that usually goes together with the assurance
for overcoming structural violence and sustainable peace (Lambour-
ne, 2009, p. 14). However, comparative experiences are not identical;
frequently, the weakest regimen where the transitions were not deep,
maybe, as Colombian case, ended in the rehabilitation and compensa-
tion for the victims, creation of Truth Commission and purging human
rights abusers from public function, but doesn’t includes the crimi-
nal conviction of “executors” (those lower on the chain-of-command)
and criminal prosecution of “commanders”. In the Colombian case, is
possibly than the political power transfer doesn’t go be profound and
there are a big risk to fall to the “minimalist transitional justice” (Lam-
bourne, 2009, p. 824). Grodcky demonstrates that it depends mostly
on the sensitivity of the elite to change or the extent of commitments
in times of post conflict on economic and common goods matters, that
make a notorious difference in the “non-successful launches of each
spectrum mechanism” (Grodcky, 2009, p. 831) .

According to this, Arthur Paige advises an analytical impoverishment
of transitional justice, in which the violence is analyzed in terms of
human rights violations; but not as an expression of the dominant
class (Paige, 2009, p. 341). In effect, the “minimalist transitional jus-
tice” observes that judicial decisions involves symbolic or comparati-
vely insubstantial programs where decisions are limited to each case,
and limited to a specific delinquency type (Sitaraman 2013, p. 117).
Therefore, transitional justice in the Colombian last dialogues with
another guerrillas and paramilitaries groups, has been focused on cri-
minal persecution, ignoring the cause -interests or ideologies— behind
such violence.

Hence, the assessment of the political role of transitional justice insti-
tutions often omits the analysis of the tension between the efforts to
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expose, remember and understand political violence; and their role as
a tool for ensuring stability and legitimacy of transition commitments
(Bronwyn, 2008, p. 97). The transitional justice institutions also aspire
to challenge and transform the inherited values and the long-term po-
litical relations, and not just designed to promote the punishment, also
seek to reach to an imperative political reform (Bronwyn, 2008, p. 101).

The Havana negotiations between Colombia Government and Fuerzas
Armadas Revolucionarias de Colombia —FARC-EP— are discussing
the policy of comprehensive agricultural development and participa-
tion in politics that would look FARC members to a possible surrender
of weapons; the end of the conflict; a policy of illegal drugs; and fi-
nally, reparations for victims, both of the FARC and Colombian State.
However, it is possible that the negotiations could fall in the minima-
list transitional justice, but they have the risk of creating a number of
provisions that are lost between the abyss between issuing a law and
make it effective.
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