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ABSTRACT

Access to potable water is absolutely essential to the maintenance of life, as well as to
provide regular exercise of other human rights. The lack of access to water in sufficient quantity
or access to non-potable water may cause serious and irreparable damage to people. This paper
investigates the evolution of international and national recognition of this fundamental human
right, whether implicit or explicit. This was accomplished by the study of international human
rights treaties, bibliographic information on water resources and their corresponding legal
systems, national and international. The results suggest that sustainable access to drinking water
is a fundamental human right in the context of international relations and the State. Further,
even without explicitly stating this right in the Constitution of 1988, Brazil has incorporated the
main international provisions on the subject, but this right must be acknowledged according to
the principles of non-typical fundamental rights and the dignity of the human person. This right
should be universally guaranteed by the Government in sufficient quantity and quality,
regardless of the economic resources of individuals.

Keywords: human right, right to water, sustainability.

Acesso sustentavel a agua potavel: direito humano fundamental no
cenario internacional e nacional

RESUMO

O acesso a agua potavel é absolutamente fundamental para a manutencao da vida, além de
propiciar o regular exercicio dos demais direitos humanos. A falta de acesso a agua em
guantidade suficiente ou 0 acesso a dgua ndo potavel causam sérios e irremediaveis danos as
pessoas. Este trabalho tem por objetivo geral investigar a evolucdo internacional e nacional no
reconhecimento desse direito humano fundamental, sejam previsfes implicitas ou explicitas
sobre o assunto. O método utilizado foi o acesso aos tratados internacionais sobre direitos
humanos, acervo bibliografico a respeito dos recursos hidricos e seu ordenamento juridico
correspondente, internacional e nacional. Como principais resultados encontrados podem-se
destacar que 0 acesso sustentavel a dgua potavel é um direito humano fundamental no &mbito
das relagdes internacionais e no Estado brasileiro; que o Brasil incorporou as principais
disposi¢des internacionais a respeito do tema, porém sem fazer constar explicitamente na
Magna Carta de 1988 0 acesso a agua potavel como direito humano fundamental, mesmo assim
deve ser reconhecido diante dos principios da nao tipicidade dos direitos fundamentais e da
dignidade da pessoa humana; que esse direito deve ser garantido pelo poder publico em
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quantidade suficiente e qualidade adequada de modo universal e sem que questdes econémicas
sejam obstaculos a sua efetivacéo.

Palavras-chave: direito a agua, direito humano, sustentabilidade.

1. INTRODUCTION

Water is a natural resource that is essential for the maintenance of life. It is abundant, since
it covers about two thirds of the Earth surface. However, 97.4% of the water on Earth is
saltwater and only 2.6% is freshwater. Of this percentage of freshwater, the greatest problem is
accessibility, since polar ice caps and glaciers account for 76.4% of the total, and the remainder
is located deep in the earth or exists in the form of humidity. Only 0.3% of all freshwaters
(Bicudo et al., 2010, p. 5) are easily accessed in the form of surface waters, such as rivers and
lakes.

The availability of easily accessed freshwater on the planet is therefore limited to a small
percentage of total water, and demands for that water have increased exponentially. Further, a
significant portion of water use relies upon unsustainable practices, which results in a still larger
decrease of available freshwater due to poor quality (Gleick, 2000; Tundisi, 2008; Oliveira and
Amarante Junior, 2009). For these reasons, the current worldwide water shortage is a reality for
an increasing number of countries influencing the fundamental rights of individuals, both
directly and indirectly. Since water resources are not inexhaustible, national public policies
must be created to manage their use, acknowledging public quality and economical valuation.

Many countries have faced serious situations of lack of sufficient water for the essential
demands of their populations (Cortes et al., 2015), and many others with sufficient water have
insufficient drinking water. Both the lack of water overall and the lack of sufficient drinking
water are violations of fundamental human rights, since lack of access to drinking water impairs
all other fundamental human rights.

The Latin American and Caribbean regions have abundant water resources. The regions
concentrate nearly one third of the world’s water resources, but their populations amount to
only 6% and their terrestrial surfaces to only 13% of the world total. The mean availability of
water per inhabitant is about 22,000 m? per inhabitant per year, contrasting with mean
worldwide levels slightly above 6,000 (Willaarts et al., 2014, p. 29).

Contrasting this to Brazil, there are twelve hydrographic regions, representing 12% of the
world’s freshwater (Galli and Abe, 2010). The estimate of water availability, based on a
guarantee of 95%, “is about 12,000 m*s or 22% of the mean discharge, excluding the
contribution of the Amazon basin” (ANA, 2016, p. 23). it is estimated that the total consumption
demand for Brazil is 2,275.07 m?/s, when the harvested discharge is considered (ANA, 2016,
p. 33). Irrigation was responsible for the largest harvest (55% of the total), followed by urban
human supply (22%), industries (15%), animal production (6%), and rural human supply (2%)
(ANA, 2016, p. 33). With regard to Brazilian cities, 47% are supplied exclusively by surface
springs, 39% by subterranean waters, and 14% by mixed supply (ANA, 2010, p. 34).

On a global level, the availability of water resources in Brazil is less critical than in other
countries. The availability of water per inhabitant in Brazil indicates a comfortable situation
compared to other countries. The average water availability of rivers in the Brazilian territory
is 168,790 m3/s. When considering the discharge in the Amazon basin area, only within the
Brazilian territory, total water availability reaches 257,790 m3/s (Tucci et al., 2001, p. 34). Data
from the water budget reveal a large hydrological diversity in the Brazilian territory. While
there is apparent sufficiency of water in Brazil, there is a non-isonomic spatial distribution of
water within the territory. The unequal spatial distribution contributed to the crisis of drinking
water supply in several regions of the country, mainly in the large urban centers.
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According to data from the National Information System on Sanitation (SNIS), in 2014 the
number of people served by water networks amounted to 156.4 million inhabitants,
corresponding to 97.3% living in urban areas of Brazilian cities. It is worth highlighting the
Southern, Southeastern, and Mid-Western regions, where mean indices are 97.3%, 96.8% and
96.7%, respectively (Brasil, 2016, p. 1). Average water consumption in Brazil equals 162.0
liters per inhabitant per day. In 2014, consumption presented a regional variation from 118.9
I/hab/day in the Northeast to 187.9 I/hab/day in the Southeast (Brasil, 2016, p. 1).

Brazil has good amount of freshwater in relation to national demands (Augusto et al.,
2012), but has an unequal distribution in its regions (Tundisi, 2008). However, the available
freshwater is not always water of good quality, due to inadequate treatment. Water quality can
be assessed by several parameters that measure physical, chemical, and biological
characteristics. Ordinance 2914/2011 of the Ministry of Health determines procedures and
responsibilities related to the control and monitoring of water quality for human consumption,
and defines water potability by recommending the analysis of physical, chemical, and
microbiological parameters such as a) Physical: color, turbidity — for post-filtration or pre-
disinfection water; taste and odor; temperature; and radioactivity. b) Chemical: pH;
chloramines; chlorine dioxide; free residual chlorine; fluoride; and secondary disinfection
products. ¢) Microbiological: total coliforms, Escherichia coli, cyanobacteria, and cyanotoxins.
The referenced parameters, expressed in the Annexes of Ordinance 2914/2011 of the Ministry
of Health, must be met by the water supply system in order to assure the quality and safety of
water for human consumption.

Access to drinking water causes direct and indirect impacts to the quality of life in the form
of improvement in the life conditions and health benefits such as disease control, improvement
of economic productivity, education, economy, comfort and well-being, recreation, and
personal valuation of the population. According to Razzolini and Ginther (2008, p. 3), the
“supply of water of good quality and in enough quantity is of vital importance to promote
adequate sanitary conditions, protect the health of the population and foster socioeconomic
development”.

It is considered that a person has access to water when he or she can reach a determined
source of water supply up to 1 km distant in a maximum time of 30 minutes. This water source
must be sufficient to provide at least an average of 20 liters of water per inhabitant per day,
which can be considered a “high” level in the degree of harmful effects to health (Howard and
Bartram, 2003). The accessed water should be potable. When situations are out of these spatial,
temporal, and quality parameters, the non-access to water must be recognized, which can incur
hazards. There are several problems related to the lack of access to drinking water, mainly
related to public and environmental health. Feachem et al. (1983) point out five classes of
diseases related to water: a) related to lack of personal and domestic hygiene, as a result of the
non-access or due to deficient supply; b) caused by contact with water; ¢) transmitted by aquatic
vectors; d) disseminated by water; €) transmitted through water.

Sustainable access to drinking water is recognized as a fundamental human right as it is
essential to human life. The efforts of the United Nations that have gradually brought about this
recognition. Brazil, as a member of the United Nations, is promoting changes in its legal system
aiming to accord sustainable access to drinking water with the status of a fundamental human
right, which will be analyzed throughout this study, both in relation to agreements under the
aegis of the United Nations and in the evolution of Brazilian law.

Through the evaluation of national and international legal texts, official studies on
freshwaters, and specialized literature on the theme, the efforts of the United Nations for the
recognition of the access to drinking water as a human right in several international acts will be
demonstrated, with the aim of making these services a direct obligation of sovereign States.
The international agreements reflect on national constitutional law and, although protection for
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the right of sustainable access to drinking water is not explicitly stated in the Brazilian
Constitution, the Brazilian State must guarantee its universal access.

The present research will identify infra-constitutional norms where it is possible to identify
the influence of international legal texts and, consequently, the recognition in Brazil of access
to drinking water as a fundamental human right. It will then discuss the principle of non-legal
typification of the fundamental human rights and of the respect for human dignity to clarify the
fact of its express mention in the Constitution, but with the recognition of this fundamental
right.

2. MATERIAL AND METHODS

The research was carried out using a hermeneutic approach, with a survey and analysis of
data from the United Nations regarding official reports on worldwide water availability,
documents of the Brazilian government regarding access to drinking water, as well as
specialized literature on the impacts of accessing poor quality water on human quality of life.
There was also the survey and analysis of international rules of law under the aegis of the United
Nations since its creation in 1945, of multilateral agreements on human rights and water, and
Brazilian rules of law since the Federal Constitution of 1988, to discuss the guiding principles
on human rights in the Constitution and in infra-constitutional norms, to identify the direct or
indirect incorporation of international provisions related to the recognition of access to water
as a fundamental human right.

Therefore, reference material such as books, periodicals, information and documents
available in electronic format in the world wide web was collected, with the criteria of
prioritizing information mainly related to human rights and the fundamental right to water. The
data were then tabulated and analyzed.

3. RESULTS AND DISCUSSION

3.1. Freshwaters in the world and in Brazil

Concern over the present situation of freshwater availability is common in international
society. According to official data of the United Nations (2011), water scarcity affects all
continents and hinders the sustainability of natural resources, as well as social and economic
development, affecting more than 40% of all people in the world, and 41 countries in hydric
stress (ONU, 2015, p. 55).

The severe problem of water shortage in the world occurs due to “factors such as social
inequality, lack of management and sustainable use of natural resources, population growth and
pollution of water sources” (Garcia, 2014, p. 9). The vulnerability of people is of serious
concern, and reflects the inexistence or ineffectiveness of public policies on sustainable access
to drinking water. The supply of drinking water to the whole population must be on top of the
priority agenda of public policies, since when not supplied the exercise of several fundamental
human rights is precluded.

The supply of sufficient drinking water, or even the supply of non-potable water, involves
serious human risks in terms of human health. People submitted to those situations suffer,
directly or indirectly, several harmful consequences. The figures are alarming, mainly on water
privation, either due to access or contact with poor quality water. Infant mortality directly
related to access of poor water quality or lack of water is equally disturbing — about 1.5 million
children under the age of five years; almost 90% of the about four billion yearly episodes of
diarrhea are attributed to deficiencies in sanitary sewage system and provision of good quality
water (Confalonieri et al., 2010). According to data from the United Nations Development
Programme, about half the people in developing countries are affected by health problems due

Rev. Ambient. Agua vol. 12 n. 6 Taubaté — Nov. / Dec. 2017 AR
IPABH?



Sustainable access to safe drinking water ... 989

to water and sanitation, and this is the second leading cause of infant mortality in the world
(ONU, 2006).

Although in global terms the number of people with access to treated water has increased
considerably, representing 58% of the world population, it was estimated that in 2015 about
663 million of people worldwide still use untreated sources of drinking water, including wells
and water sources without protection, and also surface waters (ONU, 2015). This study
advocates the provision of true universal access to treated water in sufficient, safe and
acceptable ways, physically and economically accessible, with absolute respect to the right of
life. Access to good quality water, after adequate treatment, will guarantee the maintenance of
people’s life.

Priiss-Ustiin et al. (2008) estimate that about 10% of the global disease burden is due to
poor quality water and deficiencies in the sanitation system. The relationship between water
and human health occurs mainly as “a vehicle for microbial agents that cause gastroenteritis”,
especially due to fecal contamination or other infections such as leptospirosis; “as a vehicle for
toxic agents”, natural or of anthropic origin; “as a reservoir for disease vectors” such as
mosquitoes that carry malaria and dengue fever, and intermediate hosts as snails; direct or
indirect “physical impacts”, as floods in populated areas or damage to food production
(Confalonieri et al., 2010, p. 29).

It is unquestionable that water is the raw material for most human activities and is essential
for life. For this reason, its priority use should be for human and animal consumption, as stated
in the National Water Resources Policy. Having a large water supply as in Brazil does not
guarantee good-quality water to the population, because it is geographically unequal. Water
quantity and quality tend to worsen due to unhealthy practices and waste, such as inexistent and
inefficient public policies to supply drinking water to the national population and improper
sewage sanitation, which creates a favorable environment for the dissemination of several
contaminants: microorganisms such as bacteria, viruses, and parasites, natural toxins, chemical
products, pesticides, amongst others.

As a consequence of the availability or poor-quality water that damages human health, it
is vital to discuss the right to the sustainable access to good-quality water in Brazil. The
Brazilian state is a signatory of international treaties and a member of international bodies that
recognize this fundamental human right, but did not explicitly state it in the Federal
Constitution. However, the fact that it is not stated does not mean that Brazil lacks internal law
in the same sense. The intention is to consolidate this fundamental right so that citizens can
demand it in government discussion forums, as well as in the Judiciary in the case of inertia of
the state regarding the obligation to guarantee sustainable access to drinking water for the
people.

3.2. International recognition of access to drinking water as a human right

Human rights are funded in many international acts of the United Nation, such as the
Universal Declaration of Human Rights; the International Covenant on Civil and Political
Rights (ICCPR) in its First Optional Protocol; the International Covenant on Economic, Social
and Cultural Rights (ICESCR), as well as the Second Optional Protocol of the ICCPR. These
rights inherent to the nature of the human being, and their effective realization is indispensable
to individual development.

These rights and guarantees seek respect for human dignity, with the establishment of
minimal living conditions and the development of people’s personalities (Moraes, 2006). The
dignity of the human being is the compliance by the State and particular people “to the
conditions of the human being, political, social, and professional innate to any individual and
depends on the protection of fundamental rights and guarantees” (Mattar, 2010, p. 5).

Fundamental rights, as noted by Canotilho (1999, p. 517), involve the role of citizen’s
defense under two terms:
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[...] inalegal-objective term, rules competent to the public power, prohibiting,
fundamentally their interference in the legal-individual sphere; they imply, in
a legal-subjective term, the power to exert positively fundamental rights
(positive freedom) and demand omission from the public powers to avoid
detrimental attacks by them (negative freedom).

Sustainable access to potable water is absolutely essential for the maintenance of human
life, and enables the regular development of people in all dimensions of their existence because
it is closely related to the other fundamental human rights such as education, health, work,
leisure, access to justice, exercise of private rights such as the right of property, as a consumer,
and other fundamental human rights. These rights must be recognized and guaranteed by the
State under the principles of respect, protection, and accomplishment, and must not be violated.
It is the role of the State to promote and guarantee the recognized rights implicitly and explicitly
determined in their domestic legal systems.

The United Nations has gradually evolved towards the recognition of water access as a
human right. It is considered gradual because it is a construction where it is possible to identify
in legal systems that do not directly address this subject, but guarantee the sustainable access
to drinking water by linking it to other fundamental human rights, thereby promoting it until
the United Nations directly and unequivocally regulates it as a fundamental right. According to
data from the UN-Water Global Analysis and Assessment of Sanitation and Drinking-Water
(UN, 2014), almost three quarters of the countries (70 of 94 that responded) recognize the
human right to water in their Constitutions or other legislation. This is an expressive figure and
demonstrates the efforts of United Nations member countries to follow international
agreements.

The efforts of the United Nations can be identified in several international legal acts, direct
and indirectly related to water, as will be seen next.

Although the constituent treaty of the United Nations, from 1945, does not mention the
right to water, non-access to water in enough quantity and quality for the maintenance of life
underlies the purposes described in the Article 55 of the Charter of the United Nations (Scanlon
et al., 2004, p. 3).

The Universal Declaration of Human Rights, from 1948, in Article 3 determines the right
to life. Without good quality water one cannot talk about the right to life, since it is an
indispensable resource for its maintenance, and when it is contaminated it is a vehicle for
several diseases. In addition, the Article 25 states the right to health and welfare, including food.
Only with access to enough water of good quality it is possible to guarantee health and well-
being to people.

The 111 Geneva Convention, of 1949, in Articles 20, 26, 29 and 46; the IV Geneva
Convention, of 1949, in Articles 85, 89 and 127; the | Optional Protocol, of 1977, in Articles
54 and 55; and the Il Optional Protocol, of 1977, in Articles 5 and 14, recognize directly the
right to potable water to satisfy thirst (Scanlon et al., 2004, p. 35).

In 1966, there was the International Covenant on Economic, Social and Cultural Rights.
Principle 11 recognizes “the right of every people for an adequate standard of living for himself
and his family, including adequate food, clothing, and housing, as well as to a continuous
improvement of his life conditions”, combined with Principle 12, which recognizes that any
person must enjoy the highest possible level of physical and mental health, and the state parties
should take action to reduce infant mortality, improve all aspects of hygiene at work and in the
environment, prevent and treat epidemics, endemic and professional diseases, and other actions.
Through the access to potable water, and in sufficient quantity, people will be able to enjoy a
better quality of life. This is also recognized by the International Covenant on Civil and Political
Rights, also of 1966, which in Article 6 affirms that the right to life is inherent to the human
being.
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The United Nations Conference on the Human Environment, which occurred in 1972 in
Stockholm, was the first universal document on the environment. Although it did not
specifically treat the water theme, it brought about the second principle that “The natural
resources of the earth, including the air, water, land, flora and fauna and especially
representative samples of natural ecosystems, must be safeguarded for the benefit of present
and future generations through careful planning or management, as appropriate”. The objective
was to raise awareness among the States on the importance of promoting “the cleaning up of
rivers in the areas of the most populated watersheds and combat marine pollution” (Setti et al.,
2001, p. 171).

In the United Nations Water Conference, held in Mar del Plata in 1977, the Action Plan
declares that “All peoples, whatever their stage of development and social and economic
conditions, have the right to have access to drinking water in quantities and of a quality equal
to their basic needs”. According to Salman and Mclnerney-Lankford (2004, p. 8), this document
advanced the universal recognition of water availability as essential to life and man’s full
development, either as an individual or as a society member.

The Convention on the Elimination of All Forms of Discrimination against Women, of
1979, besides establishing a set of goals to end discrimination against women, refers to water
by guaranteeing the right “To enjoy adequate living conditions, particularly in relation to
housing, sanitation, electricity and water supply, transport and communications” (Article 14).

The United Nations World Commission on Environment and Development in 1987
produced one of the most important environmental reports, called the Brundtland Report, with
the presentation of the concept of sustainable development, which meets the needs of the
present without compromising the capacity of future generations to meet their own needs.
Sustainability must be considered one of the criteria to determine good practices to exercise the
right to water.

The Convention on the Rights of the Child, of 1990, refers explicitly to the right to water
amongst the measures to guarantee and protect the children’s rights (Article 24, Section “c”),
and according to Gleick (1999, p. 8) it is “the first explicit mention to the connection among
resources, environmental conservation, and human health”.

The recognition of the basic right of everyone to have access to clean water at an accessible
price appears in Article 4 of the International Conference on Water and the Environment
(Dublin Conference, 1992). Setti et al. (2001, p. 175) and highlights that “freshwater is a finite
and vulnerable resource, essential for the conservation of life, maintenance of development and
of the environment”.

The United Nations Conference on Environment and Development, held in 1992, in
Chapter 18 of Agenda 21 subscribed the Resolution of the Conference on Water, held in Mar
del Plata, according to which all peoples have the right to access potable water, calling for the
“commonly agreed assumption”. The affirmation that all individuals have the right to an
adequate standard of living for themselves and their families, including adequate food, clothing,
housing, water, and sanitation, as recorded in the International Conference on Population and
Development's (ICPD) Program of Action.

The Political Declaration of the World Conference on Sustainable Development, held in
Johannesburg in 2002, establishes determinations through decisions on goals, timetables, and
partnerships to accelerate access to basic requisites such as clean water, sanitation, energy,
health care, food safety, and biodiversity protection.

The Convention on the Rights of Persons with Disabilities, 2006, defines the right of
people to an adequate standard of living and establishes the obligation of the signatory states to
assure “the equal access of people with disabilities to clean water services, and to assure the
access to services, devices, and other support to specific needs of disability, adequate and at
reasonable prices” (article 28).
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Besides several provisions in international agreements, it is still possible to identify in
other international acts within the United Nations that consider the access to water as a
fundamental right, such as in the Resolution 54/175, of 17 December 1999, relative to the right
to development, where it affirms that for the total implementation of the right to development,
among others, the rights to feeding and clean water are fundamental rights and their promotion
is a moral imperative for national governments and countries of the international society
(Article 12). The Resolution 55/196, of 20 December 2000, proclaimed the year 2003 the
International Year of Freshwater.

In General Comment 15, 2002, of the Committee on Economic, Social and Cultural Rights
relative to the Right to Water, the right to an adequate standard of living (Article 11) is
identified, as well as the right to the highest attainable standard of health (Article 12). The
Comment notes the obligations of the member states to ensure the right and defines which
actions would constitute a violation. A particular point of attention is described in Article 1.1,
which establishes that “The human right to water is indispensable for leading a life in human
dignity.

It is a prerequisite for the realization of other human rights”.

Resolution 58/217, of 23 December 2003, proclaimed the International Decade for Action,
"Water for Life", (2005-2015).

The 2007 Report of the Office of the United Nations High Commissioner for Human
Rights (OHCHR) regards the scope and content of obligations on human rights related to the
equitable access to drinking water and sanitation that impose international human rights
instruments. In the sequence of Decision 2/104 of the Human Rights Council, the report of the
High Commissioner for Human Rights states that the time has come to consider access to safe
potable water a fundamental human right, defining the right to isonomic and non-discriminatory
access to enough quantity of potable water per person and for other domestic uses, to assure
life and health.

In the Resolutions of the Human Rights Council 1/22, of 28 March 2008, and 12/8, of 01
October 2009, relative to the human right to drinking water and sanitation, the Human Rights
Council in an innovative way recognizes that the States have the obligation to resolve and end
discrimination in terms of access to water, and asks them to resolve efficiently the inequalities
of this matter. In 2009, the Resolution 64/198, of 21 December 2009, analyzes the first half of
the period of activities of the International Decade for Action, "Water for Life". The Resolution
15/9 of the Human Rights Council, 2010, and affirms that the right to water is part of existing
international law and confirms that this right is legally mandatory for the States. It invites the
States to develop adequate tools and mechanisms to gradually attain the full implementation of
the obligations in terms of human rights related with access to safe drinking water, including in
unserved or insufficiently served areas.

After this legal evolution at an international level, resulting from in-depth debates, the
United Nations passed Resolution 64/292, of 03 August 2010, and recognized the right to
drinking water as an essential human right for the full enjoyment of life and human rights. This
United Nations Resolution is not limited to the recognition of access to drinking water as a
human right, but advances to recognize that this right is essential for the full enjoyment of life
and all human rights. There was a call for the subjects of public international law to provide
financial resources and to increase the capacity to transfer technology through international
assistance and cooperation, especially to developing countries, to intensify the efforts to provide
all the populations economic access to drinking water.

Pend (2016), when referring to the Latin America and Caribbean regions, states that it is
more realistic for the conditions of the regions to establish an objective of universal access to
services of drinking water, considering household connections, at least in the cities. The author
highlights Agenda 2030 for the sustainable development, adopted by the United Nations
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General Assembly in 2015, that expressly established the universalization of drinking water
services until 2030, as well as goals related to the control of contamination and treatment of
residuary water, efficiency in water use, integrated management of water resources and
ecosystem protections, amongst others (Pefia, 2016, p. 30).

Although it is an international law devoid of sanctions, classified as Soft Law, as normally
occurs within this domain, it represents a significant advance of human rights and, since access
to water is intimately linked to life, health, and dignity, it should be considered implicit within
these human rights. The enjoyment of the other human rights is only possible through a
balanced environment, especially access to good quality water. It is a direct obligation of
sovereign States to promote and protect human rights, universally, indivisibly, interrelatedly
and interlaced, and should be treated in a global, just, and fair way.

The human right to water refers to the right of all citizens to: a) supply of water per person
in a sufficient and continuous way for personal and domestic use, serving in general for
drinking, personal sanitation, and for domestic use such as feeding and cleaning; b) safe
personal and domestic use, free of microorganisms, chemical substances, and radiological
hazards that threaten the human health; c) access to water of acceptable standards for personal
or domestic use regarding color, smell, and flavor; d) physically accessible, in other words, to
be possible to access water with the characteristics highlighted above as nearly as possible; €)
access water at an accessible price to avoid social discrimination.

Brazil belongs to the the United Nations and must respect its determinations, either the
international treaties or the normative acts of the institutions of this international organization.
Therefore, it must have total respect for matters settled at an international level, with the duty
to internalize these legal determinations that consider access to water a human right.

3.3. Recognition of access to drinking water as a human right in Brazil

The international agreements on human rights have an important role in the judiciary
administration of the water issue, and must equate the constitutional provisions with legal
impacts on the national infra-constitutional law.

For the effectuation of the right to drinking water in the Brazil, all government levels must
develop consistent measures to guarantee access to water in sufficient quantity and adequate
quality. If this right is not effected in an universal way, there will be a denial of justice related
to human rights in general, and especially in water issues.

The right to access water is closely connected to other human rights, such as the rights to
life, health, education, dignity and work. However, for its effective protection, it is
recommended that the laws of sovereign States explicitly recognize it in order to guarantee the
access to sufficient quantities of potable water for personal and domestic use, personal
sanitation, washing clothes, preparing food, personal and domestic hygiene, and access to
sanitation in general® to protect the quality of drinking water supply and other multiple use of
water resources.

! Basic sanitation is considered, according to Law 11,445/07, the set of services, infrastructure, and operational
installations for drinking water supply, sewage sanitation, urban cleaning, and management of solid residuals,
drainage and management of urban stormwater.
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It is impossible to find a specific provision in the 1988 Federal Constitution that guarantees
the right to drinking water as a fundamental human right. However, several constitutional
provisions deal with the theme of the water, such as Article 21, Subsection XX, which
determines that it is the responsibility of the Union to establish directives for the basic
sanitation. Article 23, Subsection VI, determines that it is the common responsibility of all
bodies of the federation to protect the environment and combat pollution in all of its forms, and
to promote programs to improve basic sanitation conditions (Article 23, Subsection IX). It is
the responsibility of the Unified Health System (SUS) to participate in the formulation of the
policy and execution of basic sanitation actions (Article 200, Subsection 1V). The responsibility
to legislate on water issues is reserved to the Union (Article 22, Subsection 1V), not excluding
the States, which can be authorized by declaratory statute (Article 22, sole paragraph).
Municipalities may legislate on local interest issues and supplement state or federal legislation
when appropriate (Article 30, Subsections I and 11).

When the specific catalogue of fundamental rights and warranties is examined, the
protection of the right to access drinking water is not subscribed in the Constitution, at least in
an explicit way. Therefore, the erroneous conclusion could be reached that all international
treaties and norms signed by Brazil cannot be enforced. It is exactly the contrary, since the 1988
Federal Constitution, Article 5, § 2, establishes that “The rights and warranties expressed in this
Constitution do not exclude others arising from the regime and principles adopted by it, or from
the international treaties that the Federal Republic of Brazil is participant”.

Thus, the legal grounds for the recognition of the access to drinking water as a fundamental
human right in Brazil are:

i) since the Brazilian state adhered to the international treaties mentioned before, as well
as being a member State of the United Nations, which in legal acts of the international
organization equally establish this human right as fundamental;

ii) according to the principle of non-legal typification of fundamental rights (Pes, 2010)
those subscribed in the Constitution and other formal sources of Law can be considered
fundamental human rights. In this way, the principles adopted by the Constitution and
international treaties on human rights, recognized by the Brazilian state, should also be
considered. This tenet applies not only to the fundamental human rights explicitly specified in
the Constitution, but also considers as fundamental the ones subscribed in other sources of Law
and a “wider perspective of the material Constitution” (Cunha Junior, 2008, p. 617). This tenet
is founded in the Federal Constitution itself, in the second paragraph of Article 5, when
considering the constitutional set-up as merely exemplifying, not excluding future ones,
including those from international treaties and other formal sources, as is the case with the
access to drinking water;

iii) that in infra-constitutional texts drinking water is treated as essential for human life.

Although the access to drinking water in sufficient quantity and adequate quality for the
maintenance of life is not included in the constitutional text, public managers and national
courts must adopt with no restrictions the principle of non-legal typification of the fundamental
right, together with the principle of personal human dignity (Article 1, Subsection Ill) in their
decisions, to avoid people being deprived of drinking water, independently of economic
interests, as happens when there is a shortage in water supply, or political agents postpone the
provision of sanitation services essential to people. It is argued that the economic conditions of
people cannot be an obstacle to the enjoyment of this fundamental right, not even due to claims
by the public agents of lack of funding resources for the supply of good quality water, and in
enough quantity for the essential human conditions.
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Besides applying the principle of non-legal typification of fundamental rights and the
principle of personal human dignity, public managers and judges must extensively interpret
some infra-constitutional judicial orders within the so-called normative system of Bobbio
(1997), recognizing the access to water as a fundamental human right.

The Brazilian state has infra-constitutional laws in this sense, such as the Brazilian
National Water Policy (Law 9,433/1997) which establishes that water is a public asset for
collective use by the people. Water does not belong to the government, not even to particular
people; it is a public asset so that identifiable appropriation is not accepted, since it is a
fundamental human right, characterized by inalienability and non-waiver of rights (Irigaray,
2003). Water law establishes still that in shortage situations, the priority use is for human
consumption to meet essential needs, and for animal consumption (Article 1).

The law that determines the national directives for basic sanitation and for the federal
policy on basic sanitation (Law 11,445/20017) established that public services of basic
sanitation will be provided based, among other things, on the principle of universal access
(Augusto et al., 2012), which means the gradual extension of access to all occupied homes. The
provision of these services must meet minimum quality requirements such as regularity and
continuity (Article 43). Universal access, in a regular and continuous way, can be understood
as the recognition by Brazil of all international legal acts in this sense.?

According to government data, “access to the general network, or water well, or
channelized spring increased in urban houses from 95% to 97% between 2000 and 201 in
Brazil” (IPEA, 2016, p. 102). Universal access is closer in the Southeast (99%), South (99%)
and Mid-West (98%), whereas in the Northeast it reached 94% and in the North 92% of the
homes in 2013 (IPEA, 2016, p. 103).

In general terms, the Brazilian Institute of Geography and Statistics (IBGE, 2013, p. 15)
recorded in 2012 that 85.4% of Brazilian houses were attended by a general network? of water
supply, equivalent to 53.6 million of house units. According to the National Survey on Basic
Sanitation, which occurred in 2008, 87% of the municipalities delivered completely treated
water, although in 6.2% water was partially treated and in 6.6% there was no treatment at all
(IBGE, 2013, p. 19). This national survey pointed that in Brazil the largest volume of delivered
treated water (69.2%) occurs in the conventional treatment process, most used in the Northeast,
Southeast, and Southern regions. In the Northern region, conventional treatment is done on less
than half (40.8%) of the delivered water that receives any kind of treatment, and about 31.7%
of water treatment is done by unconventional processes and 27.4% water treatment is done only
by simple disinfection (IBGE, 2011, p. 27). This study argues that the universal access to
drinking water in sufficient quantity and adequate quality is a fundamental human right, and
thus it is unacceptable that a citizen be deprived of water in quantity, quality, and in essential
form for life maintenance and the exercise of other fundamental human rights.

ZA major instrument of the basic sanitation policy, due to Law 11.445/2007 and Resolution 7..,217/2010, is the
National Plan for Basic Sanitation — Plansab (Resolution 8.141/2013 and Interministerial Ordinance 571/2013).

3 General network is used when the residence is served by water from a general distribution network, channelized
for the residence or, at least, for the plot or property where it is located.
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Law 10,257/2001 establishes legal general directives of urban policies, and aims to plan
the full development of the social functions of city and urban property. Among the general
directives, Article 2, Subsection I describes the “guarantee of the right to sustainable cities,
understood as the right to urban land, to housing, to environmental sanitation, to urban
infrastructure, to public transport and services, to work and to leisure, for the present and future
generations”. Therefore, a city can only be considered sustainable when it fulfills its social
functions, when there is respect for the right to sanitation services.

Law 11,445/2007 recognizes as elements of basic sanitation the set of services,
infrastructure, and operational installations of “drinking water supply: consisting of the
activities, infrastructure, and installations necessary to the public supply of drinking water, from
water abstraction to building connections and respective measurement instruments” (Article 3',
Subsection I, Clause “a”). From the right to access to drinking water comes the right of
participation and information access, described in Articles 9, Subsection VI; 11, Subsection IV
and § 3'; 26; 27; 47; 51 and 53), the latter referring to the National Information System on
Sanitation (SINISA).

In relation to accountability to the citizens, the national law predicts the validity of the
contracts of sanitation public services conditioned, among other things, to “III — the existence
of regulation clauses that predict the means to compliance with the directives of the present
Law, including the designation of the inspection and regulation entity;” combined with § 2",
Subsection V; § 32 (both from Article 11), and Article 12.

Regarding the access to good-quality water, Law 11.445/2007 determines that these public
services will have economical-financial sustainability being assured “wherever possible,
through remuneration from service collection” (Article 29). Its first paragraph determines that
for basic sanitation services, the following directives for the institution of rates, public prices,
and charges of “I — priority for the attendance of the essential functions related to public health;”
and “IT — expansion of access for low-income citizens and localities to the services;”. For users
and localities with no ability to pay or enough economic scale compatible with the full cost of
the services, paragraph 2 of Article 29 of this Law considers the possibility of adopting tax and
non-tax subsidies. This latter provision should be understood as a guarantee for the supply of
drinking water for low-income people, since one of the factors considered for the establishment
of values to be collected for the service of treated water supply is the minimum amount of
consumption or service usage for social services such as the preservation of public health,
adequate service for low-income users, and the payment capacity of the consumers (Subsections
I11 and VI of Article 30).

The recognition of the fundamentality of the right to drinking water is clear when the
National Policy for Sanitation recognizes that at the moment of the interruption or restriction
of water supply due to non-payment of the tariff, “in healthcare facilities, educational
institutions, collective internment institutions, and low-income residential users that benefit
from social taxes must obey timescales and criteria that preserve minimum conditions for the
maintenance of health of the people concerned.” (Article 40, § 3). It is the right to the minimum
necessary for the maintenance of people’s health in these situations, and the Law mentions
those devoid of financial resources, namely low-income users, equally benefited by the
minimum amount of water essential for the quality of life. Although there are well-delimited
situations that warrant this necessary minimum, it is defended here that for the full exercise of
this fundamental human right, this necessary minimum amount of water must be extended to
all people, regardless of social and economic conditions.

Since the supply of drinking water is a paid public service, in case of non-payment by the
consumer, he or she must not be ridiculed or exposed to shameful situations or threatens (Article
42, Law 8.078/1990). Also, because access to water is a fundamental human right, it is noted
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here that the shutting down of water services is prohibited for consumers that are unable to pay
for the services, since there can be no discrimination due to their economic situation.

Besides the right to the minimum amount for the existence of life, this service provision
must follow minimum quality standards, including regularity, continuity, and those associated
with the products offered, the service to users, and to operational conditions and systems
maintenance, according to regulation and contractual norms. These minimum standards for
water potability are defined by the Union (Article 43).

4. FINAL CONSIDERATIONS

The amount of easily accessed freshwater is absolutely inferior to the total amount of water
available in the planet. The difficulty of accessing freshwater worsened by the exponential
increase of the population and by unsustainable usage practices, leading to shortages in many
countries.

Although Brazil is favored by a large quantity of freshwater, the problem is in its
geographical location, resulting in water shortages that, added to the fact that there are few
public policies for the provision of drinking water, aggravate the situation of the national
population, with negative impacts to the lives of these citizens. Since they have no sustainable
access to drinking water, their fundamental rights are affected, directly and indirectly, with
respect to life and dignity.

Access to water in sufficient quantity and quality, and considered sustainable, is vital and
assures the quality of life and health of the population. In this sense, United Nations evolved to
recognize as a human right, which is identified in several international acts and agreements,
until the direct and unquestionable recognition of the access to drinking water as a human right,
essential for the full enjoyment of life and all human rights.

In the case of Brazil, the international norms are reflected in the Law. However, they do
not appear explicitly in the Federal Constitution, but are subscribed in other formal sources of
law. The principle of non-legal typification of fundamental human rights can and must be used
at this moment in the absence of an express constitutional provision. Therefore, the public
authorities cannot evade the obligation to provide water in sufficient quantity and quality to all
people; otherwise, they must be considered to be not in compliance with the international legal
framework of the United Nations. Further, internally the authorities must expressly authorize
these fundamental rights, intimately and directly linked to the right to life, and to the exercise
of all other fundamental rights.

Since the authorities cannot evade the obligation to provide sustainable access to drinking
water to the people, subscribed in infra-constitutional norms, they must make every effort to
offer water in enough quantity and adequate quality to all people. This is an immediate need
because access to poor-quality water or in insufficient amounts directly affects the life, health,
and dignity of people. This is the core of the recognition of this right as fundamental to humans,
without excluding other linkages.

The judiciary can mandate the right to the access of drinking water by the coercive power
exerted by the Justice authorities, when facing situations of denial of rights by authorities due
to insufficient economic resources for supply in sufficient quantity and quality, or even in
specific situations of consumers devoid of financial resources for the payment for the public
service of the bare minimum amount of water.
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